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Executive Summary

Throughout 2020, IDLO monitored domestic violence trials in Mongolian courts as part of its
Strengthening the Response to Gender-Based Violence Project with support from the Government of
Canada. The activity’s design, implementation, findings, and recommendations are detailed in this
report.

I. Design and Implementation

Section 1 introduces the activity, while its role within the broader project is detailed in Section 2. The
activity’s objectives are set out in Section 3 and its conceptual framework, including its core,
monitoring, and assessment principles, briefly described in Section 4. Section 5 introduces the
activity’s trial monitoring program type and geographic and subject matter scopes.

For this activity, a detailed, customized Trial Monitoring Tool featuring a Victim Safety Assessment and
Justice Sector Service Delivery Scorecard, together with a Companion Handbook and a Google Form,
were created between February and May. These tools and their underlying methodologies are
explained in Section 6. All these components were designed and implemented by two activity leads,
as Section 7 explains, with the guidance and support of a wide range of overall human resources.
Above all, this included a nationwide trial monitoring team comprising 34 civil society representatives,
lawyers, and law graduates.

Once the tools and methodology were finalized, the activity was piloted from June to July 2020,
enabling testing and refinement of the tools and methodology in the monitoring of ultimately 10 cases.
The pilot phase and its outcomes are briefly described in Section 8. With tools and methodology
finalized, the activity was officially launched and the trial monitors trained, as Annex G details.
Monitoring then ran from late August to November 2020, with the trial monitoring and review processes
ultimately adopted in the final activity design described in Section 9.

II. Findings

A total of 57 (39 infringement and 18 criminal) cases were monitored during the pilot and official trial
monitoring periods. They were heard at nine courts in districts of the capital, Ulaanbaatar, and in five
aimags (provinces).

Data Limitations

While the methodology developed and refined through the pilot phase enabled the collection of data
that was broadly valid, reliable, timely, precise, and possessing integrity, a small number of data
limitations should nevertheless be noted prior to a discussion of the principal findings. As described in
Section 10, these limitations involved sampling techniques, the cooperation model of this trial
monitoring program, monitors’ subjective assessments, the challenges posed by the COVID-19
pandemic which emerged after this activity was already underway, and case accessibility issues.
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Case Profiles

Data gathered through the Trial Monitoring Tool with respect to the 57 monitored cases are analyzed
in Sections 11 to 15.

Section 11 profiles the monitored cases. It details how cases were evenly distributed between
Ulaanbaatar and aimags. Two-thirds involved infringements, the rest crimes, and all were first instance
trials. They primarily involved only one charge, usually physical DV and especially the infringement of
beating a person with family relationship or the crime of intentional minor harm/injury. Three victims
died. Most cases were resolved in only one hearing at which victims attended infrequently and both
accused but particularly victims were usually unrepresented.

Most victims were women, accused overwhelmingly men, and DV was likeliest to occur between people
living together, often in a ger, and mostly in a spousal relationship. Victims and accused alike were
likely to have a higher secondary school education, although accused charged with crimes were likelier
to have only a middle school education. Two-thirds of employable accused and half of employable
victims were indeed employed, while a slim majority of accused had no prior criminal record, including
most of those facing a criminal charge.

Overall Justice Sector Service Delivery Scorecard Performance

Section 12 briefly overviews the monitored cases’ overall Justice Sector Service Delivery performance.
As it explains, the cases achieved a median scorecard grade of Very Good both for victims’ and
accused’s rights overall and for each individual right examined.

Notwithstanding these strong overall results, however, concerns arose in several areas. These are
hidden if the data is considered only in terms of overall Scorecard results, for three reasons. First, each
component of an evaluated right was weighted equally whereas in reality, they are not all equally
important. Second, Scorecard grades represented a range of scores, and cases frequently scored at
the bottom of the range. Third, this report cited median grades and scores since dataset distributions
were skewed, but as there were frequently large clusters of high or perfect scores, these masked the
presence of small but significant populations of lower scores.

Ultimately therefore, it is important to consider Scorecard results alongside detailed analysis (in
Sections 13-15) that can identify and explain nuances in the data.

Victims’ Rights

Victim safety was the lowest scoring of the various victims’ rights examined though still achieving a
median of Very Good. As Section 13.1 details, while police risk assessments were completed in
virtually all cases, social workers’ situational assessments were carried out in only a third of cases.
Safety measures were occasionally imposed, usually at the alleged victim’s request, but pre-trial
psychological care was rare. Significantly, alleged victims were assessed as being safest when they
did not attend court; the scorecard outcome for those that did fell to a Good grade. In court, separate
entrances, security checks, and security escorts were rare, although security personnel were generally
sufficient. Almost all victims shared the same waiting area as the accused. However, most victims were
aware of security/support measures available, and in courtrooms, were seated separately from the
accused. Even then, a quarter of victims were nevertheless subjected to retraumatizing treatment
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including victim-blaming and reliance on gender stereotypes, even by some judges. Most victims and
accused left simultaneously, with staggered departures rare, and no victims had a security escort when
leaving.

Results for victims’ right to relevant information concerning violations and reparation mechanisms were
analyzed in Section 13.2. Despite a median Very Good grade, over a third of cases scored between
Good and Poor. This seems to be because while most alleged victims received both information and
an explanation of their rights and duties, several victims received information but no accompanying
explanations. Overall, victims were best informed about their right to legal assistance and worst
informed about their right to have a copy of the court decree on acquittal or sentencing.

Alleged victims appeared to enjoy a robust right to equal and effective access justice, and this was the
strongest performing of all victims’ rights, with all cases scoring Very Good. As Section 13.3 explains,
victims generally appeared to know hearing dates; to have had adequate opportunity to make requests
and complaints; and to have avoided pressure about their testimony/statements. Most judgments
adequately analyzed victims’ arguments/evidence (although few victims presented any), and none
contained harmful attitudes towards the victim. However, some victims were subject to inappropriate
attitudes in court, such as victim-blaming and gender stereotypes.

Cases achieved a median grade of Very Good for victims’ right to adequate, effective, and prompt
reparation for harm despite few victims requesting reparations, as detailed in Section 13.4. In nearly
a quarter of all cases without a victim’s request for compensation, the victim appeared unaware of both
compensable harms and available compensation. However, victims who requested compensation
tended to cite physical injuries and economic loss, and most were compensated in full or even beyond,
although 30 percent received no compensation despite the accused’s conviction.

Accused’s Rights at Trial

The accused’s right to be tried by a competent, independent, and impartial tribunal established by law
set out in Section 14.1 was the third highest result among accused’s rights at trial, with a median of
Very Good. Almost all accused were informed of their procedural rights and few judges behaved
intimidatingly towards them. Only once did an official (justifiably) leave during proceedings, although
mobile phones were used in some courts, mostly by prosecutors and judges. Finally, monitors felt that
certain deliberations were disproportionately short considering the severity of the charges.

In contrast, the accused’s right to a public hearing analyzed in Section 14.2 was the equal worst
performing of all accused’s rights at trial examined, while still achieving a median of Very Good. The
poor performance owed to the fact that a slim majority of hearing dates/times were not publicly available
— a problem that occurred in all nine monitored courts. Nevertheless, most cases were publicly
accessible, with most visitors facing at least one form of security verification and monitors observing
cases with express permission from court officials. Most cases took place in an adequately sized
courtroom.

The other equal worst performer of the accused’s rights at trial was the right to be presumed innocent
and not to be compelled to testify or confess guilt detailed in Section 14.3, which still also achieved a
median of Very Good. Notably, a few accused appeared in court handcuffed or shackled, which could
have created a perception of their guilt. Accused were frequently informed of the component rights
within this right but did not receive a tailored explanation. However, most exercised at least one of
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these rights anyway. No prosecutors or judges appeared to draw negative conclusions where accused
remained silent, although twice, court officials made a statement prior to delivery of the verdict that
already suggested that the accused was guilty.

The accused’s right to an objective and comprehensive evaluation of evidence, presented in Section
14.4, was the median performer among the seven accused’s rights at trial, again with a median of Very
Good. Most cases described case file contents and referred to accused’s pre-trial statements, with
seven accused contradicting those statements in court. No accused appeared disadvantaged in terms
of evidence submitted, and most had a fair opportunity to present a defense. Testifying
victims/witnesses mostly received information about and an explanation of their relevant rights and
remained generally consistent in their account. One expert testified, who was properly informed of their
rights and duties and testified within their scope of expertise.

The accused’s right to equality of arms analyzed in Section 14.5 —i.e., to the same procedural rights
as all parties — achieved the highest results among the rights at trial, with a median of Very Good.
Procedural irregularities vis-a-vis equality of arms were exceedingly rare and were limited to the fact
that in two criminal cases (in different courts), the prosecution was situated closer to the judge inside
the courtroom than the defense. Likewise, the defense was almost never denied their right to have the
last word at trial.

Next best performing among the accused’s rights at trial was the right to defend themselves in person
or through counsel, overviewed in Section 14.6. Overall, monitors identified few obstacles to the
accused’s right to a defense, with irregularities in only three cases. Three accused were removed from
courtrooms during hearings but for valid protection reasons, although only one could follow and
participate in the proceedings for which he was absent. Nearly three-quarters of accused were
unrepresented. Where there were defense lawyers, most were situated close to the accused in court;
had few communication issues with their clients; and appeared to adequately explain issues or speak
to the accused.

Finally, despite achieving a median of Very Good, the accused’s right to a public judgment and a
reasoned judgment detailed in Section 14.7 was the second-worst performing of all accused’s rights
at trial. Nearly all cases made an official record of proceedings, with audio-video recordings
occasionally omitted, although few courts explained parties’ right to familiarize themselves with that
record. Most of the citizens’ representatives (quasi jurors) who participated in hearings were able to
give an opinion proposing a verdict. The one acquitted accused was not informed of their right to
compensation for the authorities’ unlawful acts during proceedings, if any. The full judgment was read
in court in only a third of cases. Written judgments fared considerably better and ultimately, monitors
assessed virtually all judgments as sufficiently clear, understandable, and without confusion. However,
full judgments were rarely made public and in nearly half the cases, no judgment or summary was
available whatsoever. A wide range of additional (non-scoring) data on judgments is also discussed in
this section.

Accused’s Rights Pre-Trial and at All Stages
The accused’s pre-trial right to liberty, to independence and impartiality, and to challenge the
lawfulness of detention assessed in Section 15.1 was the median performance among the accused’s

rights examined at the pre-trial stage or at all stages, achieving a median Very Good grade. Most
accused were lawfully arrested and, where applicable, notified of decisions to investigate and
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prosecute their cases. Where pre-trial measures of restraint were imposed, only a slim majority of
accused were able to participate in the process of determining those measures.

With most of the monitored cases achieving a perfect score for the accused’s pre-trial right to
information and to access the outside world as Section 15.2 describes, this right was the best
performing of all accused’s pre-trial rights monitored. Most accused arrested pre-trial were immediately
given written notice and an explanation of their rights following their arrest and had their arrest notified
in a timely manner to a family member. One accused was provided medical assistance at his request.

The accused’s pre-trial right to legal counsel and to adequate time and facilities to prepare a defense
analyzed in Section 15.3 was the second-worst scoring of all rights monitored at this procedural stage,
despite the monitored cases achieving a median grade of Very Good. While most accused were
informed of relevant legal representation and defense rights immediately upon arrest and had sufficient
pre-trial access to the case file, in a quarter of cases, accused either did not have such access or this
information was unknown as it was not documented or discussed. Some accused also appeared to
have insufficient time or facilities pre-trial to prepare a defense. Most accused declined their right to
request a lawyer, although none appeared to be a category of defendant for whom legal representation
was mandatory. However, among accused with lawyers, one accused was spoken to about the alleged
crime after requesting a lawyer and before their lawyer arrived.

The accused’s rights during pre-trial interrogations, set out in Section 15.4, were the worst-scoring of
all pre-trial rights examined despite achieving a median grade of Very Good, with infringement cases
performing considerably worse than criminal ones. While the overwhelming majority of accused had
their rights explained to them prior to the interrogation, two accused who needed to have a lawyer
present during their interrogation did not. Two accused were not provided with a copy of the
interrogation record or had it read to them, and in a quarter of cases, it could not be determined based
on the available information whether the accused had been given an opportunity to make corrections
and include additional information in the interrogation record.

The best performing of all rights examined in this section was the one applicable at all stages — i.e.,
the right to humane conditions and freedom from torture, as Section 15.5 shows. The median grade
was Very Good and 52 cases achieved a perfect score — unsurprisingly, given that there was nothing
in any monitored case to suggest that the accused may have been subject to inhumane conditions or
torture.

[ll. Recommendations and Capacity-Building Outcomes

Based on the trial monitoring findings, the report presents a list of detailed data-driven
recommendations for justice sector stakeholders on ways to improve justice outcomes in relation to
DV cases in Mongolia. Section 16.a addresses victims’ rights, while Sections 16.b and 16.c address
accused’s rights at trial, and pre-trial and at all stages, respectively. These recommendations integrate
relevant third cycle Universal Periodic Review (UPR) recommendations Mongolia has recently
supported. Recommendations are also presented by stakeholder in Annex A to this report.

Finally, the report concludes with an overview of capacity-building outcomes achieved through the
activity. As it notes, all monitors reported improving capacity through participation in the activity, noting
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specific knowledge areas improved as set out in Section 17.a and professional skills deepened as
described in Section 17.b. Monitors’ own recommendations are also set out in the report’'s Annex B.
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1. Introduction

Mongolia’s National Statistics Office reports that most Mongolian women (57.9%) have experienced
partner violence in their lifetime. 31.2% have experienced violence of a physical or sexual nature, and
women are affected regardless of age, education, employment status, and geographic location.!
Mongolian children frequently witness this violence, increasing their risk of developing behavioral
problems and ultimately becoming a perpetrator or victim of domestic violence (DV) themselves.?

Following sustained advocacy, in December 2016, Mongolia enacted ground-breaking law reforms
aimed at reducing DV. The resulting amendments to the Law on Combatting Domestic Violence (DV
Law) criminalize physical, psychological, economic, and sexual violence for the first time.® The
amended DV Law came into effect in February 2017. Three years into the implementation, the Steering
Committee for IDLO’s Strengthening the Response to Gender-Based Violence Project sought to
evaluate its impact, including through trial monitoring.

The trial monitoring described in this report sought to assess how much DV cases’ treatment in the
justice chain since the law reforms met procedural requirements, i.e., due process or fair trial. It aimed
to learn how the law reforms were being implemented in Mongolian courts; reform protection for DV
victims through data-driven recommendations for systemic improvements; and strengthen the capacity
of trial monitors involved. One stakeholder — the Judicial General Council of Mongolia (JGC) — further
sought to assess whether there was a case for including DV within the jurisdiction of specialized family
courts that it is considering establishing and that would address only civil matters.

The activity was designed from February to May
2020 and a detailed, customized Trial Monitoring
Tool, Victim Safety Assessment and Justice
Sector Service Delivery Scorecard created. In
June and July, the activity was piloted, enabling
tools and methodology to be finalized. In August,
the activity was launched and 34 monitors,
consisting of lawyers and civil society advocates,
trained. Monitoring ran from August to November
2020 at four Ulaanbaatar district courts and five
aimag (provincial) courts. Despite the challenges
of the COVID-19 pandemic and two nationwide
elections held during the activity, 57 cases were monitored, comprising 43 infringements and 14
criminal trials. Monitors reviewed both hearing proceedings and case files, which enabled them to
evaluate each case’s journey from initial inquiry through to final (initial) judgment. The activity’s design,
implementation, findings, and recommendations are detailed in this report.

Image 1: Official launch event, Ulaanbaatar, 11
August 2020, © Mongolian News Agency

1 National Statistics Office of Mongolia, Breaking the Silence for Equality (Ulaanbaatar, National Statistics Office of Mongolia
and United Nations Population Fund in Mongolia, 2018), pp. 13, 16.

21d, p. 15.

3 Asia Foundation, “Mongolia’s Amended Law Makes Domestic Violence a Criminal Offence”, 8 February 2017.
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2. Role in the Project

The trial monitoring activity was a component of IDLO
Mongolia’s broader Strengthening the Gender-Based
Violence Response in Mongolia Project (the Project)
funded by the Government of Canada.

Trial
It was implemented alongside — and intentionally Monitoring Activity

Research

Activitv

connected to — another component activity focused on
research and known as the Assessment of the
Implementation of the Law on Domestic Violence and
Application of a Victim-Centered Approach in Mongolia. Figure 1: Activity's fit within broader project

In particular, the trial monitoring activity sought to contribute to one intermediate outcome of the project
and is wholly responsible for three of its outputs:

Intermediate

Outcome 1110 Improved response by the justice sector actors on domestic violence

Mongolian CSOs trained on trial observation techniques in domestic violence cases, with
a focus on ensuring victim-centeredness

Output 1111

Output 1112 Domestic Violence Trial Observation Manual is developed and launched

Output 1113 Domestic violence trials are monitored for compliance with relevant legislation by CSOs

Finally, the trial monitoring activity team also intentionally created overlap with the research activity by
adopting a nearly identical geographic scope, and by further adopting an entirely identical subject
matter scope vis-a-vis the crimes monitored. The two activity teams also participated in common
meetings, especially at the design phase, and provided periodic progress updates.

I. Design and Implementation | 2. Role in the Project Page 3
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3. Objectives

The trial monitoring activity had three objectives:

Learn how domestic violence law reforms are being implemented in practice
in Mongolian courts nationwide

First, the trial monitoring aimed to observe and gather empirical evidence on how justice in the DV
context is being administered in Mongolian courts; the extent of compliance with the amended DV laws;
and the extent of compliance with international legal standards.

All of this is particularly relevant given that stakeholders advised that the practical criminalization of DV
in Mongolia is complex. Notably, the DV Law does not have direct application. Instead, its
criminalization of DV needed to be reflected in amendments to the Infringement Law (which
criminalizes petty offences), the Criminal Law (which criminalizes felony crimes), and the overarching
criminal procedure laws applicable to infringements and crimes. Each of these laws have also been
subject to recent amendments which entered into force in early 2020. Furthermore, these laws are
subject to interpretative guidance which may be offered by the Supreme Court of Mongolia.

Reform DV legal protection in Mongolia by offering data-driven
recommendations for systemic improvement

2. Reform

Second, based on the empirical evidence generated through the trial monitoring, the activity aimed to
present a data-driven analysis of strengths and weaknesses in the administration of justice for DV
cases in Mongolian courts. This has formed the basis of recommendations (set out below in Section
16) to justice sector stakeholders on measures that could improve the DV legal protection Mongolia
affords to its people. Moreover, this objective has taken on greater significance in the wake of
Mongolia’s recent Universal Periodic Review (UPR) third cycle since Mongolia has supported several
UPR recommendations that seek precisely to strengthen Mongolia’s protections against DV.*

4 See e.g. UPR Recommendations 116.10: “Further implement the law on combating domestic violence” (Israel);

116.11: “Consider increasing the effectiveness of the law on combating domestic violence through the allocation of adequate
resources and training programmes for the agents responsible for its implementation” (Peru);

116.123: “Continue the progress made to combat violence against women, especially domestic and sexual violence, in terms
of providing legal protection services by the State, availability of data and public outreach” (Chile);

116.124: “Ensure full and effective implementation of the existing legislation aimed at fighting discrimination and violence
against women, including domestic violence and sexual abuse” (Italy);

116.126: “Strengthen protection measures for women and children against all forms of violence” (Senegal);

116.127: “Continue taking necessary measures to combat domestic and sexual violence against women and girls” (India);
116.128: “Step up efforts against the high prevalence of violence against women, in particular domestic and sexual violence,
and provide the victims with adequate assistance and support services (Czechia);

116.129: “Take further steps to combat violence against women, including by ensuring that policy officer are trained in how
to conduct effective and victim-centred threat assessments” (Denmark);

116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in particular by improving the
efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as well as improving access to
services and protection for survivors” (Canada);
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SIS IIsB Build capacity of the monitors

Third, the activity aimed to serve as a capacity-building platform for its trial monitors. The monitors,
drawn from professions already active on DV, gender-based violence (GBV), or human rights, and
from among law graduates with an interest in these issues or in fair trial, criminal procedure, or family
law. A secondary and related aim is that these monitors will remain engaged in the DV space and
adjacent spaces, improve the holistic response that the justice sector can offer a victim of DV in the
future, and further sustain this Project’s impact.

116.132: “Enhance support services for victims of domestic and gender-based violence, and take measures to raise
awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities of women and girls
who are victims of domestic and gender-based violence” (Fiji);

116.133: “Further strengthen protection mechanisms to address gender-based violence and domestic violence and provide
adequate assistance to victims”;

116.134: “Continue efforts to eliminate domestic and gender-based violence and discrimination against women and to further
enhance the representation of women in the parliament and in decision-making positions” (Republic of Korea);

116.135: “Further strengthen mechanisms at the national level to prevent and protect all victims of domestic violence”
(Kyrgyzstan); and

116.136: “Continue to take necessary measures to address domestic and gender-based violence” (Nepal).
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4. Conceptual Framework

4.1. Core Principles

Three core, cross-cutting principles guided the e

. . Victim-Centered
overall development and implementation of the IR
trial monitoring activity as shown in Figure 2.

First and foremost, the trial monitoring
activity’s primary approach was victim-
centered.® This prioritizes the dignity, needs,
concerns, and rights of victims (and/or
survivors). It is non-judgmental. It is also Figure 2: Activity's guiding principles
trauma-sensitive and aims to safeguard

victims against re-traumatization when encountering the project. This approach underpins not only the
trial monitoring but the whole Project.

Gender Sensitivity
and Responsivity

Local Ownership

In addition, while the activity adhered to all IDLO’s values,® the two most relevant values bear emphasis
here. For IDLO, the principle of gender sensitivity and responsivity requires that all aspects of a
project be gender informed and be responsive to gender issues. Finally, the principle of local
ownership seeks to align IDLO’s assistance with local priorities and work closely with local partners.
For this activity, this also meant an emphasis on Mongolian leadership over activities and key
decisions, and reliance wherever possible on existing Mongolian resources and expertise, which also
served to further sustain the activity’s impact.

4.2. Monitoring Principles

Non-Intervention Objectivity

Figure 3: Activity's monitoring principles

The trial monitoring activity’s monitoring approach was principally modelled on the trial monitoring
framework of the Organization for Security and Co-operation in Europe (OSCE). Accordingly, it
incorporated the OSCE’s monitoring principles into its methodology as depicted in

Figure 3. Thus, it sought to ensure non-intervention and non-interference in the independence of
Mongolian courts’ outcomes. It also aimed to guarantee objectivity by seeking to gather accurate,

5 The definition set forth references the US Department of Justice’s conceptual framework. See Office for Victims of Crime,
US Department of Justice, “Victim-Centered Approach”.
6 1DLO, “About IDLO: Our Values”, 2015.

I. Design and Implementation | 4. Conceptual Framework Page 6



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

impartial data and ensuring that monitoring is conducted neutrally. Finally, it operated in agreement
with the JGC — which granted IDLO Mongolia ongoing access to courts, case files, data, and personnel
— by respecting the rules it imposed on trial monitors’ access.’

4.3. Assessment Principles

Given the trial monitoring’s intention to assess how much DV cases’ treatment in the justice chain since
recent DV law reforms in Mongolia respected procedural requirements, the core principle that was
adopted was that as far as possible, this assessment would only be made against legal standards that
are binding on Mongolia both domestically and internationally. Thus, and as discussed further below
in Section 6.2, the Trial Monitoring Tool’s questions were divided into scoring questions that were used
to render that assessment, and non-scoring questions which served to gather additional useful data.
Great care was taken to ensure that all scoring questions had a foundation in a current legal provision
in Mongolian law and/or Mongolia’s existing obligations under international law.

Insofar as the trial monitoring focused on the accused’s due process or fair trial rights, the main
reference was Article 14 of the International Covenant on Civil and Political Rights (ICCPR) which is
the core piece of international law in this regard. Mongolia has been a party to the ICCPR for nearly 50
years and it applies directly in Mongolia via Article 10 of Mongolia’s Constitution. Furthermore, the
United Nations (UN) Human Rights Committee has issued an instructive interpretation of Article 14 in
the form of its General Comment 32.2 Therefore, the trial monitoring activity adopted the tenets of
General Comment 32 as its conceptual framework vis-a-vis due process or fair trial.

However, there is no binding international treaty in place governing victim’s rights as at this stage.
Instead, therefore, the activity has adopted as its conceptual framework the Basic Principles on the
Right to a Remedy for Victims of Gross Violations of International Human Rights Law and International
Humanitarian Law, which is part of a General Assembly resolution and the contents of which are drawn
from other pieces of international law some of which are binding. Moreover, and considering Mongolia’s
commitment to improving victims’ treatment in DV contexts as evidenced by its cooperation with this
activity, with respect to victims’ rights only, the activity has included limited assessments of the justice
sector that are based on best rather than binding practices. This has been the case only in relation to
the critical question of victims’ safety.

7 OSCE, Trial Monitoring: A Reference Manual for Practitioners, revised ed. (Warsaw, OSCE, 2012), pp. 18-20.
8 UN Human Rights Committee, General Comment No. 32: Article 14: Right to equality before courts and tribunals and to a
fair trial, UN Doc. No. CCPR/C/GC/32, 23 Aug 2007.
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5. Scope

5.1. Program Type

This activity implemented thematic trial monitoring program?® since it exclusively monitored cases
within a specific subject matter theme (DV). At the same time, it had a systemic monitoring component
since it followed — to the extent possible within the temporal confines of the trial monitoring period —
each monitored case on its journey through the justice chain. This program was conducted by
agreement with Mongolia’s JGC, which is a member of the broader Project’s Steering Committee. The
JGC duly facilitated the activity team’s access to courtrooms, case files, audio-video recordings,
statistics, and personnel, subject to an agreed access and confidentiality protocol.

5.2. Geographic Scope

In the initial Project design, the trial monitoring activity was intended to focus only on Ulaanbaatar.
However, in the development of the activity, it was considered that the activity would be more
representative and relevant if it also included aimag locations and aimed to achieve parity between
cases examined in Ulaanbaatar and those in the aimags. The geographic distribution of monitored
cases ultimately achieved is discussed below in Section 11.1.

Furthermore, the activity sought to mirror the geographic scope of the research activity with a view to
creating a consistent data pool allowing for broader comparisons. In developing the geographic scope,
the research activity team considered DV types and frequency; socio-economic conditions; good or
challenging DV policy approaches; urban/rural geography; and demography, including ethnicity.
Stakeholders in the Project’'s Steering Committee were also invited to comment on the geographic
scope and they expressed preferences based on their perception of the trial monitoring and research
activities as a form of foreign assistance, and a consequent desire to ensure that such assistance with
fairly distributed across different regions in Mongolia.

The trial monitoring activity was ultimately implemented in Bayanziirkh, Nalaikh, Songino-Khairkhan
and Chingeltei districts of Ulaanbaatar as Image 3 illustrates, and in Tuv, Arkhangai, Dornogovi,
Khovd, and Ovoérkhangai aimags as shown in Image 2.

9 OSCE, Trial Monitoring: A Reference Manual for Practitioners, p. 21; United Nations Office of the High Commissioner for
Human Rights, “Trial Observation and Monitoring the Administration of Justice”, in Human Rights Monitoring, revised ed.
(Geneva, United Nations, 2011), p. 3.
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Image 3: Ulaanbaatar districts within Image 2: Aimags within activity's geographic scope (in blue)
activity’s geographic scope (in blue)
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This geographic scope respected the selection of the research team as revised by stakeholder
preferences, although it also added Ovérkhangai aimag in addition as this aimag is known for having
many DV cases and it was thus thought to be a promising area in which to monitor.

5.3. Subject Matter Scope

As noted above, the amended DV law passed at the end of 2016 does not apply directly. DV crimes
are instead set out in Mongolian criminal legislation. Petty offences are addressed in the Infringement
Law under a specific article on DV (article 5.4) while felony crimes are set out in the Criminal Law. At
felony level, not only is there a specific crime of DV (under Criminal Law article 11.7), but DV is also
identified as an aggravating factor for several additional crimes.° Cases to be monitored in this activity,
classified by types of offenses, were as set out in Table 1 below.

Mandatory for all teams
Cases to be e B
i DV- ifi . I cri I cri ith
monitored Dy specific DV-specific crimes Ge_nera _crlmes General crimes wit
(by offense type) infringements (felonies) (felonies) with DV as DV as relevant
(petty offenses) an aggravating factor context

Table 1: Cases to be monitored (by offense type)

Specifically, and in consultation with the research activity team and with stakeholders who advised on
the activity’s design, 18 total offenses were targeted for potential monitoring as Table 2 shows.

10 Mongolia, Criminal Law, arts. 10.1 (murder), 10.4 (inciting someone to commit suicide), 11.1 (intentional serious damage
to someone’s health), 11.4 (intentional less serious damage to someone’s health), 11.5 (negligent infliction of minor harm to
someone’s health), 11.6 (intentional infliction of minor harm to someone’s health), 12.1 (rape).
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Crimes

DV-specific infringements

General crimes with DV General crimes with DV

(Infringement Code art.)

DV-specific crimes
(Criminal Code art.)

as aggravating factor
(Criminal Code art.)

as relevant context

(Criminal Code art.)

e  Failing to notify DV
(5.4.1)

e Entering a temporary
shelter (5.4.2)

e Changing the purpose
of a temporary shelter or
using it for a different
purpose (5.4.3)

e Beating a person with a
family relationship
(5.4.4.1)

e Forcing a person with a
family relationship to
do/not do something
against their will
(5.4.4.2)

e Restricting a person
with a family relationship
from communicating
with others (5.4.4.3)

e Infringing a person with
a family relationship’s
rights (5.4.4.4)

Regularly infringing on
a relative’s property
rights (11.7.1.3)
Regularly subjecting a
person with a family
relationship to cruel
treatment, aggressive
behavior, and torture
(11.7.1.2)

Regularly infringing a
person with family
relationship’s property
rights (11.7.1.3)

DV against a child, a
pregnant woman, a
senior citizen, or a
person with a
disability (11.7.2.1)
DV by an officer of a
care service institution
(11.7.2.2)

DV against a person
trying to stop violence
(11.7.2.3)

Murder (10.1)
Intentional serious
damage to a person’s
health (11.1)
Intentional infliction of
less serious harm to a
person’s health (11.4)
Infliction of minor
harm/injury to a
person’s health (11.6)
Rape (12.1)

Causing a person to
commit suicide (10.4)
Satisfaction of sexual
desire in an unnatural
manner (12.2)

Table 2: All offense types included within activity scope

The scope of included offenses was intended to reflect the full range of potential DV offenses, including
both physical and non-physical violence, and infringements through to the most serious crimes. The
range of offences that were ultimately able to be monitored is discussed in detail below from Section

11.2.2 to Section 11.2.4.

Finally, Table 3 indicates the cases to be monitored, classified by stage of proceedings.

Cases to be

(First instance) trials

Mandatory for all teams Desirable

Appeals

monitored
(by proceeding stage)

Appellate courts

Supreme Court

Infringements Crimes (Infringements or (Infringements or
crimes) crimes)
Table 3: Cases to be monitored (by proceeding stage)
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6. Monitoring Tools and Methodology

6.1. Monitoring Process

Trial monitors gathered raw data via a six-step process illustrated in Figure 4 below.

Q m

Step 1. Identify and Step 3. Attend
Select Case by Court and monitor
checking weekly court hearing(s),

court schedule and taking notes in the

selecting relevant paper Trial
caseltrial types Monitoring Tool

Step 5. Consolidate
and Record Data
Electronically by
entering it into the
Google Form Trial

Monitoring Tool

Figure 4: Trial monitoring process

The different components described in Figure 4 are described further immediately below.

6.2. Trial Monitoring Tool

6.2.1. Approach

Consistent with commitments set out in the broader Project’s design, a tool was developed for use in
the trial monitoring activity that assessed various procedural rights and contained a Victim Safety
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Assessment as well as a Justice Sector Service Delivery Scorecard. Together, these are referred to
as the Trial Monitoring Tool, which is set out in full in Annex C.

While based on existing examples,*! the Trial Monitoring Tool was fully customized to the Mongolian
context to accommodate the specificities of Mongolian law and the international treaties to which
Mongolia is a party. As also discussed above in Section 4.3, the tools have also been designed so as
to collect data on each case’s treatment vis-a-vis both legal obligations and non-binding practices,
given the opportunity through this activity to gather a rich dataset regarding DV trials. Consistent with
this approach, the Justice Sector Service Delivery Scorecard — which officially grades each case’s
performance — only assesses data on legal obligations.

Monitors were to complete the Trial Monitoring Tool in paper during hearings and initial evaluations of
case files. They were then required to input this data into an electronic, cloud-based Google Form
(discussed below at Section 6.6) that would centrally capture all data across the sample population.
However, ultimately it was determined that to minimize error, a single data entry person would be hired
to enter all paper-based Trial Monitoring Tools into the Google Form.

6.2.2. Contents

The Trial Monitoring Tool includes five sections:

e | -Basic Information, which gathers identifying information and basic data about the case
generally;
¢ |l - Victim’s Rights, which gathers and assesses information about victim’s experiences in

the case from the pre-trial stage to final judgment;

o |l - Accused’s Rights (Trial & Appeal), which gathers and assesses information about the
accused person’s experiences during the trial and appeal stages;

e |V - Accused’s Rights (Pre-Trial and at All Stages), which gathers and assesses
information about the accused person’s experiences during the pre-trial stage and at all
stages of the case; and

e V —Justice Sector Service Delivery Scorecard, which assesses the case based on scoring
data gathered in the preceding sections.

The five sections were further divided into 19 parts, each assessing a different procedural right afforded
to alleged victims or accused. Monitors were generally required to complete all questions in a part.
However, some parts of the Trial Monitoring Tool included questions that were only to be completed if
the circumstances of the case fit. Guidance notes were included above those optional questions
indicating the circumstances in which monitors should complete those questions as set out in the
example in Image 4 below.

11 In particular, the Trial Monitoring Tool draws upon the Organization for Security and Co-operation in Europe’s and United
Nations High Commissioner for Human Rights’ existing trial monitoring tools; the Victim Safety Assessment looks to
widespread best practice worldwide in this regard; and the Justice Sector Service Delivery Scorecard draws upon the
methodology of the World Justice Project’s annual Rule of Law Index.
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Image 4: Guidance for an optional part in the Trial Monitoring Tool
6.2.3. Question Formats

The Trial Monitoring Tool contained open and closed questions. Closed questions required monitors
to select only one response from a defined range of possible responses.

2 11. Security Wera there security checks performed on all parties arriving OYes 1 Thers are checks, but OO Mo

Checks / Asoynryia | at the court, including weapons screening? / Wyyx oasp upx [Z poinis] / NG WEERONS SCOEEMING It potnitsf
Gaignsm wanrant | By BYXHi N TanyyaeT S0ynryd GaRans s Wanrantaap, MeH | 1vemM (2 auoof {1 poinij £ Yryi [IF covoof

HAaynryit DEAOILH
LLIBINETT XMATLCIH M2
IIBCTUEH HEHERTAH Tyin
wanraEanyi
11 oeon)]

IIBCTHAH IYWIMIMH LWANTaNTasp OPYYICaH yy T

Image 5: A closed question from the Trial Monitoring Tool

“Not applicable” was occasionally an option proposed for closed questions when deemed necessary.
If so, the response attracted full points on the basis that the justice sector’s performance should not be
penalised by the inapplicability of a procedural requirement. However, its inclusion was limited as far
as possible due both to the possibility that this could skew the ensuing data (which did occur and is
discussed below in Section 12) and that where monitors were unsure, they might simply select “not
applicable” as the path of least resistance even if another option was more appropriate.

Open questions, such as the one in Image 6, required monitors to provide a long-form response. They
were intended to capture further detail particularly where there were infinite possible responses or to
justify a subjective assessment, enabling proper comprehension, review, and analysis of data.

If the court took sufficient steps or some insufficient steps
to prevent or punish such behavior, describe what occurred:
[ LLyyXuiAH 3yraac apra XamMx33 aBcaH 3CB3an YyH33C
C3IPruAnax33p aBcaH apra XaMxa33 Hb XaHranTtryn bancaH
6on oy 6oncoH Tyxan TannéapnaH OUYH3 yy:

Image 6: An open question in the Trial Monitoring Tool
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6.3. Victim Safety Assessment
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Image 7: First page of the Victim Safety Assessment

The Victim Safety Assessment included in Part 2 of the Trial Monitoring Tool, and the first page of
which is set out in Image 4 above, took as its basis the provisions of the DV Law, and the relevant
criminal procedural laws, vis-a-vis victim’s protection. Where there were lacunae it drew, as discussed
above in Section 4.3, on best practice. This included Europe’s Istanbul Convention, officially known
as the Convention on Preventing and Combating Violence Against Women and Domestic Violence,
and expertise from civil society and academics around the world. The ensuing Victim’s Safety
Assessment, set out in Annex C, evaluates:

e Victim safety generally, including vis-a-vis risk and situational assessments, safety measures,
and harm to the victim;

e Pre-trial safety, including confidentiality of information, psychological care, pre-trial
retraumatization and its prevention or punishment, and victim attendance;

e Victim safety when arriving at court, including separate entrances, security checks, security
escorts, building security, waiting areas, support persons, dependents, and security
information;

e Victim safety during the trial, including testifying from a separate room, courtroom seating,
eye contact, retraumatization in court and its prevention and punishment, answering questions
about family members, and violating measures of restraint; and

I. Design and Implementation | 8. Pilot Phase Page 14



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

e Victim safety when leaving court, including staggered departures, interval time before
victim’s departure and compliance with such, and a security escort for the victim.

6.4. Justice Sector Service Delivery Scorecard
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Image 8: First page of the Justice Sector Service Delivery Scorecard

The Justice Sector Service Delivery Scorecard, the first page of which is set out in Image 8 above,
assessed each case by scoring its characteristics against Mongolian and international law standards
or, in the case of certain victim safety issues, best practice. Each aspect of a case was assigned the
same weighting in terms of possible scores despite the reality being that each aspect might have a
different impact on the overall quality of justice sector service delivery in a case. This owed to the
limited time and resources of the activity and the complexity that would have been involved in assigning
weighting to different aspects of a case. The challenges and implications of this approach are detailed
below in Section 12.

Scores were only required for closed questions. For each answer option, the applicable score for that

COMPOSITION OF THE COURT / WWYYX BYPIAIXYYH

6.1, Right to Was the accused’s right to challenge the composition of the judges explained by one Wres m B S
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Composition | WYYTHOMAH 3yr3ac Taunbapnax erceH vyT Ttk ¥y O ko] M2
Libyyx (2 w0 oo
Gypangaxyynac

answer was indicated alongside it. After monitors chose the relevant answer, they were then required
to indicate the score in the score box in the right-hand column as Image 9 demonstrates.

Image 9: A scoring question in the Trial Monitoring Tool
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Each issue was only scored once. Therefore, where there was a follow-up question asking for
additional information about an issue, such questions would not be scored, as Image 10 shows.
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Image 10: Follow-up non-scoring questions in the Trial Monitoring Tool

Each Trial Monitoring Tool part with scoring questions concluded with a final section which asked
monitors to calculate the overall score given in that Part. Detailed instructions were provided as to how
these scores should be calculated, especially where there are multiple sections in the Part, and where
only some of these sections may be completed depending on the circumstances of the case. This was
demonstrated below in Image 11.
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Image 11: Calculating Justice Sector Service Delivery scores in a part with optional sections

Once monitors calculated a total score, they were required to indicate the grade that the case received
for that part. A four-point rating scale was used in the grading process for each procedural right
measured in the Justice Sector Service Delivery Scorecard with the options Very Good, Good, Poor,
and Very Poor. The grade assigned to a particular right was automatically awarded as a function of the
total score calculated, with the overall possible score for each right being divisible by 4, and each of
the four grades representing a quarter of the available scores. For instance, in the example below in
Image 12, a score of 27 points would amount to a “Good” grade since it falls between 21-30 points.
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Image 12: Calculating a grade in the Justice Sector Service Delivery Scorecard

The Justice Sector Service Delivery Scorecard also produced an overall grade for all victim’s rights
assessed, and an overall grade for all accused’s rights assessed. These grades were produced
automatically as a function of the grades awarded to each individual right assessed throughout the
Trial Monitoring Tool. This is illustrated below in Image 13 with respect to victim’s rights.
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Image 13: Calculating the overall Justice Sector Service Delivery score for victim's rights

6.5. Companion Handbook i T I
B SR

Jein |
A Companion Handbook in Mongolian was e B @ w&— :___ ‘_;—I.E—_ @E—‘
distributed to monitors to complement the | e K AT
training sessions. This comprised an g 2 e |
explanation of the monitoring methodology ""—“‘“ﬁ’:—'-“-'
and tools; a reminder list of key issues to be i- h _,_.‘L'E _l'.
monitored (set out in Annex D); a note-taking e |
template (set out in Annex E); a monitors’ o
code of conduct (set out in Annex F); and [}
extracts of relevant international laws. These T
laws included the ICCPR Article 14 and the S
UN Human Rights Committee’s General ! :""-'-"*-'-"ﬁ-»“
Comment 32 interpreting ICCPR Article 14.

In addition, monitors received physical copies
of the Trial Monitoring Tool to use, which were
exclusively in Mongolian.

Image 14: Companion handbook and list of key issues to
be monitored
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6.6. Google Form

A Google Form was developed that mirrored the content
of the paper Trial Monitoring Tool and set it out in an
electronic, cloud-based format. The Google Form was
intended to centrally capture all data across the sample
population, facilitating analysis of and comparison across
the whole dataset. Once monitors completed the paper
Trial Monitoring Tool, they submitted it and a data entry
person then entered all paper Trial Monitoring Tools’ data
into the Google Form, following up with trial monitoring
teams on the data they had recorded where needed.

Il - XOXMPOTUMWH 3PX / J ,
VICTIM'S RIGHTS 7 ks

e

\‘ |
N

N

-

OYXY3b MoHron ynic gaxb [ bX-vniH
XIPrunH WYYX XypangaaHbl 8XurnanTblH
x3parnargaxyyH / IDLO Mongolia DV Trial
Monitoring Tool

The Google Form’s design features enabled the addition

of certain design features that better ensured data

validation. In particular, the ability to designate mandatory

Image 15: Extract of the Google Form guestions and indicate conditional questions to be

answered depending on the satisfaction of certain

conditions better ensured data retention and avoided data loss and data entry errors. Its electronic
format further eased data updates when necessary.

All Trial Monitoring Tool questions and all closed answer options were listed bilingually on the Google
Form, enabling use of the ensuing data by the activity team that minimized the need for translation,
avoiding time delays and potential data loss through inaccurate translations. Open question responses
were subsequently translated by a bilingual data entry person.

Unfortunately, Google Forms’ design limitations meant that it was not possible to build the entire Trial
Monitoring Tool in one form. Ultimately, therefore, the complexity and length of the Trial Monitoring
Tool led to the creation of five Google Forms.

7. Activity Team

Trial Monitors

IDLO selected 34 monitors on a competitive basis from two groups: civil society representatives; and
lawyers, practitioners (including e.g. unlicensed lawyers) and law graduates. Trial monitors were
selected in accordance with the advertised selection criteria set out below in Table 4.

CSO Representatives \ Lawyers, Practitioners, and Law Graduates
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Be from an engaged, registered CSO operating
for 3 or more years in GBV/DV or related areas
and with sufficient staff capacity to participate
Have at least 2 years’ experience in GBV/DV or
related areas

Be available to undertake 20 working days’ work
(total) to analyze 4 cases between May and
November and attend court at specified times

Have a first-level law degree from a Mongolian or
international university

Have a demonstrated interest in GBV/DV, human
rights, or criminal law or procedure

Be available to undertake 20 working days’ work
(total) to analyze 4 cases between May and
November and attend court at specified times
Have clinical legal education (desirable)

Table 4: Selection criteria for trial monitors

The overall team consisted of 15 lawyers/practitioners; two recent law graduates (chosen for their IT
skills and English fluency, and one also due to his Kazakh identity which could enable him to monitor
trials involving Kazakhs and Kazakh language interpretation); 17 representatives of the civil society
organizations chosen for their significant expertise in DV/gender-based violence (GBV) and/or criminal
law. The distribution of monitors’ professional backgrounds is set out in Figure 5 below, with additional
information about the gender distribution per profession.

Unlicensed lawyer 24% 33.4%
Licensed lawyer | 8% 22.2%
i Female
Attorney 16% 22.2% Male
NGO representative 52% 22.2%
0% 10% 20% 30% 40% 50% 60% 70% 80%

Figure 5: Trial monitors by profession and gender

Under the initial activity design, additional reserve trial monitors were intended to be recruited and be
available to be deployed if appointed monitors became unavailable or performed unsatisfactorily.
However, this proved unattainable given the decision to remunerate trial monitors fairly and the budget
limitations that applied, together with the logistical challenge of staging a competitive recruitment
process for such a wide pool of candidates and the difficulty in attracting sufficient available candidates
with appropriate experience, particularly in the aimags. Accordingly, all 34 trial monitors (who can be
seen in Image 16 below) were expected to be operational and no reserves were available.
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Image 16: Official trial monitoring team with activity staff

Monitors were divided into 17 teams of two members, with one member being a civil society
representative and the other holding a law degree. Efforts were made to ensure representation within
the team, including through diversity of experience and background, as detailed above. Figure 6 below
illustrates the configuration of trial monitoring teams for the activity nationwide.

8 Ulaanbaatar teams 9 aimag teams (2 teams per aimag
34 trial (2 teams per district) except Ovérkhangai with 1 team)
monitors
nationwide

Figure 6: Trial monitoring team configurations

In terms of gender balance, there were far more women among qualified candidates and the project
team, leading to a team of 25 women and nine men. Half were under 40 years old, with the rest aged
between 41 and 60. This is reflected in Figure 7 below.

40% - 36% 33.3% 33.3%
28%

30% - 22.2%

| 16% Femal
20% . 6 12% o emale
10% - 8% Male
0%

Above 55 46-54 36-45 26-35 18-25

Figure 7: Trial monitors by age and gender

I. Design and Implementation | 8. Pilot Phase Page 20



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

Among the 34 monitors, 44 percent had a university degree, with 50 percent also achieving a master’s
degree or equivalent, and 6 percent with PhD or equivalent. The distribution of trial monitors by highest
education level and gender is depicted in Table 5 below.

Highest level of education achieved

S|(_:|Lgohol Bachelor or equivalent | Master or equivalent PhD or equivalent
Degree Type Law Other Law Other Law Other Total
Gl
Female 0 6 4 5 8 2 0 25
Male 0 4 1 2 2 0 0 9
Subtotal 0 10 5 10 7 2 0 34
Grand total 0 (0%) 15 (44%) 17 (50%) 2 (6%)

Table 5: Trial monitors by highest education level and gender

8. Pilot Phase

8.1. Rationale

Since the monitoring tools and methodology were uniquely customized and therefore untested, a pilot
phase was conducted as a test run. The pilot was intended to enable design adjustments to be made
to the monitoring tools and methodology and the training methodology to maximize the ultimate validity,
reliability, timeliness, precision, and integrity of the official data collection.

8.2. Scope

Three courts within the activity’s overall scope participated in the pilot: Bayanzirkh and Nalaikh district
courts in Ulaanbaatar, and Tuv Aimag Court. They were selected based on the rationale in Table 6.

Geographic The selected courts reflected the activity’s dual focus on courts in Ulaanbaatar as well
representation as the aimags (provinces).

Siigelnlel molelalcigziilolgl | The pre-existing relationships between IDLO and officials at the pilot courts (some of
whom are IDLO trainers) influenced the courts’ selection, consistent with the activity’s
guiding principle of operating with the agreement with participating institutions.1?

12 See e.g. Organization for Security and Co-operation in Europe, Trial Monitoring: A Reference Manual for Practitioners,
revised ed. (Warsaw, OSCE, 2012), pp. 18-20.
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Selection of these courts enabled coverage of several demographic specificities within
the overall scope, including economic advantage and disadvantage, and the presence
of ethnic minorities — with Nalaikh district containing a significant Kazakh population.

Since the selected courts are all relatively close to IDLO’s office in Ulaanbaatar, their
inclusion facilitated project staff and monitors’ repeat travel there and enabled frequent
in-person pilot team meetings.

Table 6: Rationale for selection of pilot courts

The pilot team consisted of eight monitors selected from among the
broader candidate pool for all trial monitors and retained throughout
the remaining activity period to serve as official trial monitors as well.
From 15 June 2020 until early July (with one trial concluding in early
August), the team monitored infringements and criminal trials in the
pilot courts. Due to access challenges and courts’ limited DV
caseloads, two cases were monitored remotely via review of trial
video footage rather than via hearing attendance.

Image 17: Pilot team and
trainers

The pilot scope excluded appellate hearings due to the additional

time that would have been required to develop sufficient cooperation with appellate courts. It was
likewise impossible to ensure that the monitored cases covered the full spectrum of DV offenses within
the activity’s scope. This owed partly to the sheer number of DV offenses included in the scope, and
more importantly to all three pilot courts dramatically reducing the size of their DV case dockets during
the pilot period, apparently due to the conduct of parliamentary elections at the same time as the pilot.

8.3. Training

Pilot monitors participated in a preparatory training on 2-3 June 2020 in Ulaanbaatar. Although the
official trial monitoring training was designed to span three days, the pilot training was only two days.
This owed to time constraints; the pilot team’s relative expertise; and the pilot’s inherent nature, which
aimed to refine not only the monitoring tools but also the preparatory training methodology itself.

The preparatory training aimed to provide monitors with a common understanding of GBV and DV and
establish an agreed victim-centered, gender-responsive approach sensitive to stereotypes likely to
arise in a Mongolian DV context. It explored the role of law enforcement and the judiciary in combatting
DV. It enabled monitors to analyze the tool's terminology, scoring criteria, and legal foundation, and
not only agree on how to interpret it but also provide feedback so it could begin to be refined. It also
required monitors to map the entire criminal justice chain — again, to ensure a uniform understanding
but also to develop training material to eventually be distributed to all 34 official trial monitors.
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The pilot training followed adult learning methodologies and emphasized monitors’ expertise through
a co-teaching approach. Specific training methods used included teamwork, group discussions, mini-
lectures, independent work, voting, note-reading, and Q&As. An IDLO trainer with a PhD in education
provided overall facilitation alongside the Lead

National Consultant. Four experts facilitated BO ) Eﬂi‘
modules: a human rights lawyer; the head of the -~
police DV department; a prosecutor; and a chief '
judge from one pilot court. Among the seven
trainers and facilitators, five were women and two
were men. The training was conducted entirely in
Mongolian, with a training video and documents
from the International Expert being translated from
English in advance.

Image 18: Pilot preparatory training workshop,
Ulaanbaatar, 2 June 2020

8.4. Pilot Methodology

The project leads and monitors paid courtesy visits to court
officials at each pilot court prior to commencing monitoring.
Monitors attempted to select cases via online court
schedules but were ultimately forced, due to a lack of
information, to communicate regularly with courts. Some
monitors also visited pilot courts speculatively on courts’
usual infringement hearing days. Importantly, however,
despite courts assisting in informing monitors of case
scheduling, they did not influence monitors’ decision as to
which case to monitor.

Image 19: Courtesy visit to Tuv Aimag Court

Monitors’ first contact with cases was at the hearing. Once judgments were issued, monitors received
physical access at courts to case files and video footage for remotely monitored cases.

For the pilot, each monitor completed a bilingual Mongolian/English paper Trial Monitoring Tool
logbook. Each team of two also compared notes to agree on a common response. After each round of
observation, monitors convened for in-person Peer Group
Discussions facilitated by the overall training facilitator and
Lead National Consultant. These enabled monitors to
exchange experiences, advice, and feedback; revise
responses to ensure consistent evaluation methods; and
suggest amendments to tools and methodologies following
their field testing. The tools and methodology were then
updated immediately, retested on the next cases
observed, and further revised in subsequent Peer Group
Discussions. Once all cases were monitored and tool
Image 20: Peer Group Discussion during the revisions agreed and implemented, monitors entered data
pilot phase for all cases into the Google Form.
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The International Expert undertook a first quality control review of the pilot dataset to identify clear or
suspected errors. Monitors then met to discuss them with the Lead National Consultant and provided
her their logbooks so that she could enter all necessary corrections into the Google Forms. She also
simultaneously undertook a second quality control review, correcting additional errors. The Lead
National Consultant and International Expert jointly undertook a third round of review when some
further data entry anomalies were observed during the analysis of the data.

In addition to ad hoc feedback provided during the pilot process, each pilot team member provided
written reflection on the pilot and utility of the tools at the pilot’s conclusion. In addition, they completed
detailed feedback on each training module using the IDLO TIMS training assessment tool.

8.5. Outcomes

8.5.1. Monitoring Targets

Despite challenges in cases being scheduled for hearings (owing to national assembly elections taking
place while the pilot was ongoing), monitors succeeded in monitoring 10 cases — six infringements and
four crimes. This exceeded the target of eight. Excellent cooperation was observed within each
monitoring team and between teams and officials at each of the pilot courts.

8.5.2. Tools and Methodology

Piloting the tools enabled four design adjustments to be
made to them:

1. The Mongolian language translation of the tool
was thoroughly revised, including by an expert
reviewer, addressing not only legal terminology
issues but revising sentence structure to make
guestions more comprehensible.

2. Infringement procedural law was incorporated.
The law's existence had not been noted by Image 21: Revising tools_during a pilot phase
stakeholders during the design phase and it Peer Group Discussion
appears to be something of an afterthought, given
that many (but not all) provisions of the criminal procedure law also apply to infringements.

3. “Not applicable” options were added, at monitors’ requests, to several additional questions,
but only where monitors could demonstrate that a situation could be truly inapplicable to a case.
The challenge of “not applicable” options is discussed further above at Section 6.2.3.

4. Tool design was streamlined. For instance, pilot monitors used an unwieldy bilingual logbook
for monitoring (which appears at Annex C); this was adapted for practicality and ease of
comprehension into an exclusively Mongolian language one for official monitoring. Likewise,
the Trial Monitoring Tool’'s design was revised to include clearer signaling of where certain
questions were optional questions that should only be filled in during certain circumstances.
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Five methodological adjustments were also introduced due to the pilot experience:

1.

Monitors were urged to visit courts to identify cases where online schedules did not provide
the relevant information. To facilitate this, it was also determined that each team would not only
pay a courtesy visit to each court at the outset of monitoring but that court officials would be
invited to an official launch event on the first day of official monitor training in part to establish
a rapport and understanding between them and the team.

Monitors were required to develop a workplan during official training and designate a liaison
to provide updates. This was to ensure that monitors efficiently used the limited time available
and exercised all avenues to identify and secure cases to monitor. It responded to the
observation that some pilot monitors did not contact courts when no cases could be identified
but adopted a wait and see approach, leading to delays.

Monitors would be supervised by the Lead National Consultant, who would more actively
follow up and support teams.

Monitors’ data entries would be reviewed by the Lead National Consultant once they had
submitted their logbooks to her.

Monitors would undertake practice monitoring at their designated courts ahead of actual
monitoring, due to pilot monitors’ feedback that the pilot played an important role in reinforcing
their knowledge of the activity’s rationale and methodology.

However, two proposed methodological adjustments were not made:

1.

Advance case file access. Some pilot monitors approached court officials on their own
initiative to request such access, but this was rightly declined since the cases were still active
and such access could give rise to the perception of monitors’ interference in the case.

Making questions where “not applicable” was selected a non-scoring question. This
proposal would indeed have been an appropriate way to avoid any possible inflation in case
performance vis-a-vis the Justice Sector Service Delivery Scorecard (as discussed above in
Section 6.2.3 and further below in Section 12), but it would have meant that each section in
the Trial Monitoring Tool would have had fluid possible total scores depending on which
questions applied. This would have been too complex given the types of tools available to use
in the activity, and — given the errors already observed in terms of identifying when to answer
a guestion and in arithmetic — would likely have led to serious data validity challenges.
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9. Monitoring and Review Processes

9.1. Trial Monitoring Process

9.1.1. Cooperation with Courts

The JGC specifically instructed target courts to
assist monitors as needed and this assistance
was overwhelmingly provided, which was critical
to the activity’s success.

To facilitate this cooperation, the project lead and
assigned monitors paid courtesy visits to court
Image 22: Courtesy visit to Khovd Aimag Court officials at each court prior to commencing
monitoring. These meetings served to strengthen
relationships built with court officials during the project launch event and enabled agreement on any
assistance that would be required. The monitoring teams introduced and finalized the draft work plans
with the court administrators developed during the launch event (discussed above in Annex G). Each
court then appointed a contact person, who was instructed to provide the information requested by the
monitoring team about the cases set for hearing and take necessary measures to ensure monitors’
access to hearings. Some monitors, though not all, were able to undertake pilot observation of DV
trials during the courtesy visits.

Finally, it must be noted that while most monitors reported strong ensuing cooperation with court
officials, a minority of officials reportedly created difficulties for monitors. For instance, they refused to
allow monitors to access case files or insisted that, despite JGC instructions, certain authorities needed
to provide additional authorization for monitors to be able to carry out certain actions.

9.1.2. Monitors’ Role

As discussed in Section 4.2, a core monitoring principle was to respect the independence of the judicial
process. The role of the monitors was to observe and note observations prior to and during the court
hearing. After the court hearing, the monitors filled in a trial monitoring logbook for each hearing. For
this purpose, monitors were also granted access to case files and court records. Each team was
obliged to monitor one criminal and two infringement DV trial hearings. Certain teams also sought to
identify appellate-level cases to monitor, but they were unable to identify these during the trial
monitoring period.

9.1.3. Monitoring Period

Although the initial duration for trial monitoring was from the end of August until the end of November,
monitors were ultimately advised to conclude monitoring if possible by November 1. This owed to
lessons learned from pilot monitoring, in which national assembly elections appeared to impact court
scheduling, resulting in unusual periods of non-activity at the courts. Local parliamentary elections took
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place in October 2020 and it was thought that these, and the challenges of the COVID-19 pandemic,
could similarly affect monitors’ ability to secure cases to monitor. Monitors ultimately observed 92
percent of planned observation between 26 August and 11 November, which was when a COVID-19-
related lockdown started in Mongolia.

9.1.4. Case Selection
Monitors attempted to select criminal cases via B o R
online court schedules to preserve the i TG e

independence of the activity as far as possible.
However, of the 57 cases monitored, this was
ultimately possible in only 6 cases (10.5 percent).
In a further 7 cases (12.2 percent), monitors relied
on court schedules, but also consulted with court
officials in deciding to select a case to monitor. In
addition, it should be noted that among the cases
where schedules were consulted, these schedules
were online in only three cases: one each at
Bayanziirkh, Chingeltei and Nalaikh courts, all of
which are Ulaanbaatar district courts. In the nine
other cases, the only available and current schedule was physically on display at the courthouse.

Image 23: Sample court schedule from Songino-
Khairkhan district in Ulaanbaatar

Moreover, irrespective of whether monitors consulted a court schedule in selecting cases, almost all
monitors reported nevertheless consulting with a court official, at least in part, to select cases to monitor
(in 51 cases or 89.5 percent). Indeed, in 40 cases (70.2 percent), case selection was based exclusively
on information from such court officials. Most often, the official providing the relevant case information
was a court officer (in 47 cases, or 82.4 percent). However, judges also did so in three cases (5.3
percent), and a patrticipating CSO advocate in one case (1.8 percent).

For criminal cases, communication with court officials was required for two reasons:

1. To determine if cases were open or closed to the public; due to confidentiality as well as
protection reasons, monitors were unable to monitor closed cases.

2. There were a wide variety of court schedule formats, and some lacked sufficient information
about which precise charge was being pursued. This resulted in monitors needing to meet
judges’ assistants to obtain additional information and determine whether the case related to
DV or not.

For infringement hearings, the need to consult officials owed to the fact that specific infringement
hearing schedules did not exist whatsoever. Instead, courts usually had designated infringement
hearing days. Therefore, it was impossible to determine the scheduling of an infringement case without
consulting court officials. Monitors did try; teams occasionally visited courts speculatively in the hopes
of monitoring trials on courts’ usual infringement hearing days, meaning that they had to travel
sometimes up to nearly 100km each way only to learn that no relevant hearings were being held.
Monitors also inquired with police and prosecutors’ departments regarding DV infringement or criminal
cases under way or by going those places to catch infringement hearings by chance.
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Importantly, however, despite courts assisting in informing monitors of case scheduling, they did not
influence monitors’ decision as to which case to monitor.

Since the trial monitoring activity was victim centered, monitors were advised to observe trials where
the victims participated. However, this was challenging because there was limited choice in cases to
monitor, and in the sample population only two in every five victims (26 or 42.6 percent) attended all
hearings in their case. Ultimately, monitors had to observe whatever cases they found.

The trial monitoring scope included appellate hearings, and as such, the Lead National Consultant was
in contact with the Chief Judge of the Appellate Criminal Court in Ulaanbaatar and his assistant.
However, there were no open DV appeal hearings for criminal cases during the trial monitoring period.
Unfortunately, it transpired that there were a limited number of infringement appeals during the same
period.

9.2. Review Process

9.2.1. Collaboration and Supervision

I fl LW e avoramy S e

Ly evpansas .
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Image 24: Monitors' Facebook group page

At the official monitoring training, the monitors proposed
and the PIU duly facilitated the creation of a closed
Facebook group that would enable ongoing
communications between all monitors. Although this
group had not been anticipated in the project design, it
became the primary platform for the Lead National
Consultant, PIU, and monitoring teams to exchange
information, share weekly progress, and, e.g. notify
monitors of revisions to the Trial Monitoring Tool or of
upcoming meetings.

In addition to this platform for facilitating collaboration,

the Lead National Consultant supervised all trial monitoring teams, maintaining regular contact via
phone, email, and the Facebook group, and with the teams’ agreed workplans as her frame of
reference. This was effective in most cases. However, it remained a challenge to coordinate certain
teams’ participation usually due to low engagement by one of the two team members.

9.2.2. Peer Group Discussions

Regular Peer Group Discussions such as the one depicted
in Image 25 had been anticipated in the project design and
would be successfully convened throughout the official
monitoring period, just as they had been during the pilot
phase. These discussions were facilitated by the Lead
National Consultant in conjunction with chief training

facilitator Dr. Tuya.
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As with the Facebook group, the Peer Group Discussions
enabled monitors to share experiences about hearing
observations and on completing the Trial Monitoring Tool
paper logbook. They also enabled monitors to share their
observations with the project team e.g. regarding
translation errors in the logbook that were able to be
corrected, and to collectively discuss and present
feedback e.g. on monitors’ recommendations regarding
the conduct of DV cases in light of their experiences. To
Image 26: Peer group discussion over Zoom  overcome the logistical and budgetary challenges of
convening monitors in person across Mongolia’s vast
geography and in the context of the COVID-19 pandemic, Peer Group Discussions also took place
online via Zoom.

9.2.3. Submission, Review and Processing of Logbooks

Upon completion of the paper logbooks, monitors supplied them to the Lead National Consultant for
review and approval before they would be permitted to enter the data into the Google Form. She
reviewed them, and upon finding any errors, she returned logbooks to the teams for updates. The main
errors that arose were score calculations errors or the selection of incorrect options which caused
miscalculations overall.

Unfortunately, all teams had errors in their logbooks. Accordingly, the Lead National Consultant had
concerns that there might be a lot of data entry anomalies in the Google Form if monitors entered the
data directly. To minimize this risk, a data entry person was ultimately hired with a sociological
background and experience in data entry and review. Thus, once monitors had revised their logbooks
following feedback from the Lead National Consultant, she checked the logbooks a final time and then
supplied all of them to the data entry person.

9.2.4. Final Review

The final stage of data review was carried out by the International Expert who reviewed the data
entered in the Google Form while analyzing it for the preparation of this report. Where anomalies
appeared in the data or there was a need for further clarificatory information to better understand the
circumstances in a case, she notified the data entry person and the Lead National Consultant. They in
turn contacted the teams involved to seek clarification or the needed additional information, before
updating the teams’ entries in the Google Form.
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10. Data Limitations

10.1. Sampling

This activity’s data is based on a relatively limited sample of 57 cases, including 39 infringement trials
and 18 criminal trials. To give an example for context, despite the activity’s difficulties in identifying
cases to monitor, the 39 infringement trials monitored apparently represent only 0.18 percent of all
20,885 infringement trials resolved in the nine monitored courts in 2020.*3

The small sample size increases the inherent variability of the data and accordingly limits its value. For
instance, monitors were able to follow only 18 criminal trials, and only 11 trials involving non-physically
violent forms of DV. Furthermore, despite negotiations with the JGC, monitors were unable to gain
access to cases heard in closed hearings due to confidentiality or protection reasons. Given this
activity’s particular interest in victim safety, the lack of access to closed hearings means that the dataset
likely omits hearings of interest, e.g. where there were alleged victims or accused from particularly
vulnerable groups. Similarly, despite efforts to do so, monitors were unable to monitor appeal hearings
as discussed above in Section 9.1.4. This resulted in the dataset reflecting only court decisions at first
instance and not following final review.

10.2. Cooperation Model

All monitoring was undertaken with participating courts’ cooperation and in the knowledge that the JGC
had sanctioned the conduct of the trial monitoring activity. Thus, in every case monitored, justice sector
stakeholders patrticipating in monitored hearings were aware of monitors’ presence and objectives, with
each court given a copy of the Trial Monitoring Tool. This may result in data validity challenges as such
awareness could have affected officials’ conduct in court and impacted on a trial’s substantive outcome,
e.g. by encouraging stakeholders to show greater procedural compliance than they might normally. In
addition, some courts were actively involved in notifying monitors when there were potential cases to
monitor. This gives rise to the risk of an underlying selection bias.

10.3. Subjective Assessments

The trial monitoring activity intentionally hired trial monitors who were already active in DV advocacy,
human rights or related fields. This was intended to ensure that the learnings from the trial monitoring
would have the highest likelihood of being reinvested in the same fields and thus indirectly strengthen
responses to DV in Mongolia. However, this also meant that monitors inevitably brought pre-existing
opinions and biases to the activity due to their prior relevant experience. The activity design sought to

13 Internal data provided by the JGC to the project team from its annual statistics regarding court caseloads.
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mitigate the risk of data corruption by limiting monitors’ need to provide subjective responses in the
Trial Monitoring Tool; by regularly debriefing monitors through Peer Group Discussions; and by having
third parties enter and review monitoring data. Inevitably, however, the nuances of human experience
necessitated a minor degree of subjective assessment. Therefore, it is possible that monitors’ personal
biases could have marginally influenced data collection.

10.4. COVID-19

Importantly, the entire trial monitoring activity was conducted during the global COVID-19 pandemic.
This resulted in disruptions to court activity e.g. temporary court closures and more restrictive court
access. It also meant that Mongolians, like people all over the world, were subject to stricter movement
restrictions, temporary homeschooling of children, potential changes to employment, and additional
stressors including constant uncertainty. The pandemic had significant impact on the occurrence and
nature of DV, and thus may limit the data’s representativeness of the general experience of DV in
Mongolia.

10.5. Case Accessibility

Monitors frequently found it difficult to identify hearings to monitor as there were none scheduled.
During the pilot period in June and July 2020, this appeared to coincide with the timing of a
parliamentary election. However, the phenomenon of limited hearings occurred again during official
monitoring from August to November and did not have an obvious cause, although it may relate to the
impact of COVID-19 on usual logistical arrangements. In any event, these variables too could thus limit
the extent to which the data gathered through this activity could be considered representative of DV
cases and trials generally.

11. Case Profiles

The following five sections of this report present this activity’s findings through the undertaken trial
monitoring. The data presented below fulfils the activity’s first objective, as discussed above in Section
3 (set out again immediately below):

Learn how domestic violence law reforms are being implemented in practice
in Mongolian courts nationwide

1. Learn

Results from two other objectives of this activity are addressed from Section 16.

The immediate section below profiles the 57 cases monitored. It details the underlying offenses,
reported reasons for DV, case jurisdictions, and hearing characteristics. It further sets out a
demographic profile of victims and accused, detailing gender and age, relationships, housing,
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education, employment, and, for accused, prior criminal records. The section is based on data collected
through Part 1 of the Trial Monitoring Tool Part 1 (see Annex A).

As explained below, cases were evenly distributed between Ulaanbaatar and aimags. Two-thirds
involved infringements, the rest crimes, and all were first instance trials. They primarily involved only
one charge, usually physical DV and especially the infringement of beating a person with family
relationship or the crime of intentional minor harm/injury. Three victims died. Most cases were resolved
in only one hearing at which victims attended infrequently and both accused but particularly victims
were usually unrepresented. Most victims were women, accused overwhelmingly men, and DV was
likeliest to occur between people living together, often in a ger, and mostly in a spousal relationship.
Victims and accused alike were likely to have a higher secondary school education, although accused
charged with crimes were likelier to have only a middle school education. Two-thirds of employable
accused and half of employable victims were indeed employed, while a slim majority of accused had
no prior criminal record, including most of those facing a criminal charge.

11.1. Jurisdictions

All 57 cases monitored were first instance trials, i.e., the initial trial held to adjudicate the charges
brought against the accused person. However, it should be noted that as at the time of writing, at least
four of the monitored cases had continued on appeal to the Supreme Court of Mongolia, although none
of the appellate proceedings were able to be monitored in the activity timeframe.

Monitors achieved near parity between the number of cases monitored in the capital of Ulaanbaatar
and those monitored in aimags (provinces). 31 cases (54.4 percent) were in Ulaanbaatar, and 26 (45.6
percent) in aimags.

Within Ulaanbaatar, cases were heard at four Ulaanbaatar district first instance courts: Bayanzirkh (13
cases), Nalaikh (8), Songino-Khairkhan (5) and Chingeltei (5). In the aimags, all cases were heard at
the inter-soum first instance courts, which aggregate cases from individual soums (districts) within an
aimag and are situated in each aimag’'s capital. Aimag courts were monitored in Tuv (8 cases),
Arkhangai (5), Dornogovi (5), Khovd (5), and Ovérkhangai (3).

11.2. Offenses

Nearly a third of the monitored cases (18 cases or 31.6 percent) involved crimes charged under the
Criminal Code. The remaining 39 cases (68.4 percent) involved more minor offenses (infringements)
under the Infringement Code.

11.2.1. Forms of Domestic Violence

Trial monitors sought to sample a broad range of DV offenses encompassing both physical and non-
physical violence, to reflect the breadth of DV or DV-related crimes under the law. However, monitored
cases primarily dealt with only charges of alleged physical violence — accounting for 46 cases, or 80.7
percent of all cases. In contrast, 10 cases (or 17.5 percent) involved allegations of non-physical DV.
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These related to economic violence e.g. destruction, theft or confiscation of property, or psychological
violence e.g. threats or restricting communication with others. Prosecutors typically exclusively pursued
charges of either physical or non-physical forms of violence in a case. A combination of both physical
and non-physical forms of DV was prosecuted in only one monitored case (1.8 percent).

11.2.2. Types of Charges
In total, the trial monitoring activity sought to monitor 20 different types of DV offenses. It succeeded in

monitoring 12 types (60 percent). Table 7 details the types of charges for which trials were able to be
monitored, and the number of trials able to be monitored for each type of charge.

Relevant law Type of charge Article in | Specific crime/infringement Number of
relevant trials
law monitored
54.1 Failure to notify DV 1
5.4.4.1 Beating a person with a family relationship 29
5.4.4.2 Forcing a person with a family relationship to 5

Infringement DV-specific do/not do something against their will

Code infringements
5.4.4.3 Restricting a person with a family relationship 2

from communicating with others

5.4.4.4 Infringing on a person with a family relationship’s 3
property rights

11.7.11 Regularly beating a person with a family 3
relationship

11.7.1.2 Regularly subjecting a person with a family 2

DV-specific

. relationship to cruel treatment, aggressive
crimes

behavior and torture

11.7.2.1 DV against a child, pregnant woman, senior 2
Criminal Code citizen or person with a disability
10.1 Murder 2
General crimes 111 Intentional serious damage to a person’s health 2
with DV as an
aggravating factor | 11.4 Intentional less serious harm to a person’s health 2
11.6 Minor harm or injury to a person’s health 14

Table 7: Types of crime and infringement prosecutions successfully monitored for the activity

The successfully monitored infringements are set out in Figure 8 below, and the crimes in Figure 9,
with references in each case to the relevant article under the Infringement Code or Criminal Code.
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72.5%

12.5% 7.5%

2.5% 5-0% -
[ - I |
Failure to notify DV Beating person with Forcing person with  Restricting person with  Infringing person with
(5.4.1) family relationship family relationship to  family relationship from  family relationship’s
(5.4.4.1) do/not do something communicating with  property rights (5.4.4.4)
against their will others (5.4.4.3)
(5.4.4.2)

Figure 8: Types of infringement charges monitored

Infliction of minor harm/injury to a person’s health (11.6) 51.9%
. 0

Intentional less serious harm to a person’s health (11.4)
11.1%
Intentional serious damage to a person’s health (11.1)
3.7%
Murder (10.1)
7.4%
DV against child, pregnant woman, senior citizen or person .
with disability (11.7.2.1) 7.4%
Regularly subjecting person with family relationship to cruel .
treatment, aggressive behavior, torture (11.7.1.2) 7.4%
Regularly beating person with family relationship (11.7.1.1)
11.1%

Figure 9: Types of criminal charges monitored

Despite their best efforts to sample broadly, monitors were unable to monitor eight types of crimes and
infringements included in the original activity scope. These omitted charges are set out in Table 8.

Crimes
DV—spemflc Infringements . . General crimes with DV General crimes with DV
(Infringement Code art.) DV-specific crimes :
(e Saee s as a.gglravatmg factor as .rellevant context
(Criminal Code art.) (Criminal Code art.)
e Entering a temporary e Regularly infringingon | e« Rape (12.1) e Causing a person to
shelter (5.4.2) a relative’s property commit suicide (10.4)
e Changing the purpose rights (11.7.1.3) e  Satisfaction of sexual
of atemporary shelteror | e« DV by an officer of a desire in an unnatural
using it for a different care service institution manner (12.2)
purpose (5.4.3) (11.7.2.2)
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Crimes
DV-specific infringements . . . :
P g General crimes with DV General crimes with DV
as aggravating factor as relevant context
(Criminal Code art.) (Criminal Code art.)

(Infringement Code art.) DV-specific crimes
(Criminal Code art.)

e DV against a person
trying to stop violence
(11.7.2.3)

Table 8: Targeted types of crimes and infringements unable to be monitored

11.2.3. Number of Charges

68 charges were prosecuted across the 57 cases, including one charge for a crime outside the trial
monitoring scope. In most cases (50 cases or 87.7 percent), only one crime or infringement was
prosecuted. There were only eight cases in which multiple charges were prosecuted. Among these,
most (7 cases, or 87.5 percent) involved crimes, while only one involved infringements.

11.2.4. Common Charges

The DV-specific infringement of beating a relative was by far the most common charge prosecuted in
the monitored cases. It accounted for 42.6 percent of all charges prosecuted, was charged in over half
(50.8 percent) of all cases monitored in the sample and represented 72.5 percent of all infringement
charges monitored in the activity as indicated above in Figure 8. The next most common charge was
the criminal offense of minor harm or injury to a person’s health, for which a DV context is identified as
an aggravating factor. This charge accounted for 20.6 percent of all charges prosecuted in the cases
monitored and 52 percent of all criminal charges monitored as noted in Figure 9 above. The remaining
10 types of charges prosecuted in the monitored cases were each prosecuted relatively rarely, in
between 1 and 5 cases each (1.8 percent to 8.8 percent).

11.3. Reported Reasons for DV

Monitors recorded the reasons that victims reported for the alleged DV based on victims’ police
statement on the case file and/or hearing testimony. Victims frequently reported multiple reasons —
with 75 reasons recorded across the 61 alleged victims — and monitors recorded all reasons identified.
The range of victims’ responses is detailed in Figure 10.
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Alcohol abuse

Alcohol abuse + jealousy

Alcohol abuse + argument over household income

Jealousy
Argument over household income

B Other: Victim filing for divorce; child wanting to visit in-
laws post-divorce; toddler not eating dinner; argument
over an injury; victim forgetting to pass a message

Figure 10: Victim-reported reasons for DV

Alcohol abuse was by far the most common reported reason for DV. Nearly half of all victims (49.2
percent) reported it as, in their view, the sole reason for the alleged DV. Altogether, nearly three-
quarters of all 61 alleged victims reported it as at least one of the reasons for the alleged DV (45 people
or 73.8 percent of all victims). Alcohol abuse was also the most prevalent reason cited for DV crimes,
being identified by 15 of the alleged victims (75 percent).

Jealousy was the next most common reason cited for the DV. Nearly one-third of victims (19 individuals
or 31.1 percent) cited jealousy. Among these, 13 victims (21.3 percent) reported a combination of
alcohol abuse and jealousy as the reason for the DV. In addition, almost one in 10 victims (six victims
or 9.8 percent) attributed DV, at least in part, to an argument over household income. For six other
victims (9.8 percent), DV was attributed to another type of dispute. These were the victim filing for
divorce from the accused; a daughter asking to visit her father’s family after her parents’ recent divorce;
a toddler not eating his dinner; an argument over the wife having been injured via hot oil burns; and a
niece not passing her uncle a message that her grandmother’s medication had run out.

11.4. Hearing Technicalities

11.4.1. Number of Hearings

Most cases (50, or 87.7 percent) were adjudicated in only one hearing. Of the seven cases that required
multiple hearings to be concluded, six (10.5 percent) were resolved in two hearings, with half of these
cases being criminal cases and half being infringements. Only one (criminal) case required three
hearings. This case involved the accused throwing his elderly mother to the ground, with her physical
condition deteriorating progressively during the trial until she ultimately died.
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11.4.2. Duration and Timing

There was significant variance in total hearing time across all trials monitored. The shortest
infringement trial lasted a total of nine minutes, which was nine times shorter than the longest
infringement trial spanning 81 minutes. The shortest criminal trial lasted 24 minutes (despite the
accused contesting the charge in that case), while the longest was 18 times longer at 7 hours and 13
minutes (433 minutes). The latter hearing appeared to be an outlier, however, as the next longest
criminal trial lasted half that time, at 3 hours and 37 minutes (217 minutes). The median trial hearing
time was 25 minutes for infringements and 1 hour and 43.5 minutes (103.5 minutes) for crimes.

Monitors also recorded hearings’ start and finish times. It is noteworthy in this regard that three cases
finished hearings at 6.25pm, 7.40pm, and 8.55pm, far exceeding likely ordinary hearing hours.

11.4.3. Hearing Postponements

In all seven cases in which there were multiple hearings in a case, the multiple hearings owed to a
party or official successfully obtaining a postponement during the first hearing, with the case requiring
three hearings being postponed after the first two hearings. Postponements were requested by judges,
prosecutors, accused and their lawyers for diverse reasons:

e absence of the victim;

e absence of the defense lawyer;

e arequest for a lawyer;

e two requests to conduct additional analyses, experiments or examinations (one initiated by the
court, one by the defense lawyer);

¢ the defense proposing to compensate damage; and

e two accused attending court in their respective cases while still inebriated.

Hearings were postponed for between 5 and 58 days. In one case, postponements were far greater
than those in any other monitored case: 58 days after the first hearing and 42 days after the second.
In that instance, the first postponement owed to the court’s determination that the prosecution required
additional information and evidence to proceed to trial. The alleged victim then died prior to the second
hearing, prompting a request at the second hearing for an autopsy to be carried out before proceeding
further. Excluding that outlier, the median length of postponement granted was seven days.

The two postponements involving accused attending court while inebriated owed to the court ordering
the accused to spend 24 hours at a detoxication unit prior to the next hearing.

11.5. Hearing Attendees

11.5.1. Victims

Two in every five victims (26 or 42.6 percent) attended all hearings in their case. Among the 57.4
percent of victims absent (35 victims), three had died — two women and one boy — with the courts
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establishing in all three cases that the respective accused were responsible for their deaths. Victims’
attendance and absence is discussed in more detail in Section 13.1 below.

11.5.2. Judges

Almost all cases (52 cases or 91.2 percent) were adjudicated by a single judge. The remaining five
cases (8.8 percent) were criminal cases heard by a full bench of three judges. Male judges were the
norm: nearly two-thirds of the 66 judges (41 judges or 62.1 percent) monitored in the sample were
male, with 25 female judges (37.9 percent). Indeed, over half of the monitored cases were heard by a
single male judge (35 cases or 61.4 percent). In addition, there were no female judges adjudicating
any of the monitored cases in nearly half (44.4 percent) of all courts monitored — namely in courts in
Chingeltei, Songino-Khairkhan, and Nalaikh districts of Ulaanbaatar and in Khovd aimag.

11.5.3. Prosecutors

Nearly half of all 57 cases monitored (27 cases or 47.4 percent) had a different prosecutor at trial than
the one who investigated the case initially. This occurred in over a third of all criminal cases monitored
(7 out of 18, or 38.9 percent); in over half of all infringement cases (20 cases or 51.3 percent); and at
all but one of the nine courts monitored (the exception being Ovérkhangai). Therefore, it appears to be
an accepted practice nationwide. However, dividing prosecutorial duties between investigation and trial
is noteworthy as it risks undermining the justice delivered in a case if the trial prosecutors do not have
adequate time to familiarize themselves with the case before litigating it in court. Indeed, monitors
noted that this sometimes appeared to be the case, with prosecutors (and in turn, judges) appearing
not to consider aspects of cases that could potentially have affected their outcome.

A total of 86 prosecutors were involved in the 57 cases monitored, at either the pre-trial or trial stage
or both. Two-thirds of prosecutors were female, with 60 female prosecutors and 26 males. Female
prosecutors were involved in DV cases at either trial or investigative stages at most of the courts
monitored nationwide (8 courts or 88.9 percent). The only court in which exclusively male prosecutors
were involved in the monitored DV cases was in Arkhangai aimag.

11.6. Legal Representation

11.6.1. Victims’ Representatives

Alleged victims were overwhelmingly unrepresented by a lawyer (at a rate of 86.9 percent). Only eight
of the 61 alleged victims had a lawyer, usually in criminal rather than infringement cases (as for seven
out of the eight represented victims). Victims’ lawyers were equally as likely to be male as female.

There were also five instances where the victims had a legal representative other than a lawyer (e.g.
a guardian), and three instances where they had a representative from the Child Protection Agency.
However, it should be noted that having a lawyer also increased the likelihood that the victim had
another type of representative as well: four of the five victims who had a non-lawyer legal representative
also had a lawyer. In contrast, four out of every five victims (80.3 percent) had neither a lawyer nor any
other type of representative supporting them in the case. Thus, victims tended either to have a range
of representatives assisting them, or far more likely, none whatsoever.

Il. Findings | 11. Case Profiles Page 39



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

11.6.2. Defense Lawyers

While nearly three-quarters of all accused were unrepresented (71.9 percent), accused were more
likely than victims to have legal representation. Defense lawyers represented 16 of the 57 accused
(28.1 percent), with two accused persons who were both facing criminal charges having two lawyers
each. Three-quarters of defense lawyers (12 lawyers or 75 percent) were hired by the accused and/or
their family, while four were appointed for them. Defense lawyers were twice as likely to be male rather
than female, with 12 male defense lawyers and 6 females.

11.7. Demographic Profile of Victims and Accused

11.7.1. Gender and Age

The typical alleged DV victim in the sample was a woman. Indeed, victims were overwhelmingly female,
representing 91.8 percent of all 61 alleged victims (or 56 individuals). The ages of the 56 alleged female
victims varied widely. Three were girls aged 8, 9 and 13, and five women were over 60, with the eldest
aged 84. However, most adult female alleged victims’ ages were clustered between 20 and 39, with
the median age for all female alleged victims being 33.5 years old. Overall, two out of every five victims
were aged between 30 and 39, as set out below in Figure 11.

60-69 age 9.8%
40-49 age 13.1%
30-39 age 42.6%
20-29 age 23.0%
10-14 age 4.9%
5-9 age 4.9%

0-4 age 1.6%

Figure 11: Alleged victims by age

The five remaining alleged victims were male and predominantly children (at a rate of 80 percent or
four victims), the youngest being a boy of 3 years, 11 months who died due to the DV he sustained.
The sole man among alleged victims was 67. The gender of all victims is set out in Figure 12.
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= Female alleged victims

Male alleged victims

Figure 12: Alleged victims by gender

All accused were adults aged from 19 to 65. While the median age of all accused was 35 years old,
nearly half of all accused were aged between 25 and 34 years old as indicated below in Figure 13.

60+ age - 3.5%

40-49 age 24.6%

35-39 age 22.8%

45.6%

25-34 age

19-24 age - 3.5%

Figure 13: Accused by age

Moreover, and as set out in Figure 14, all but one accused person (56 individuals or 98.2 percent) was
male, the sole female accused being a woman charged with assaulting her 8-year-old daughter.

1.8%
= Female accused persons
Male accused persons

98.2%

Figure 14: Accused by gender

11.7.2. Relationship

Alleged victims were by far most likely to experience DV perpetrated by their own spouse (43 victims
or 70.5 percent), which included their de facto partners. All sampled couples appeared to be
heterosexual in sexual orientation. Victims were next most likely to be the accused’s child or parent (6
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victims each or 9.8 percent each). Beyond these relationship paradigms, the remaining alleged victims
were either the accused’s former spouse, intimate partner, or sibling (each category representing 1.6
percent of total alleged victims). There were also two cases in which the victim and accused appeared
to be partnered although it could not be determined based on the available information whether this
was as legal spouses, de facto partners, or intimate partners.

11.7.3. Housing

The vast majority of the alleged 61 victims lived with the accused at the time of the incident (55 victims
or 90.2 percent).

9.8% Alleged victim lived with
accused at time of incident

Alleged victim and accused
not living together at time of
90.2% incident

Figure 15: Living arrangement between alleged victim and accused at time of incident

Among the victims co-habiting with the accused, two-thirds (37 victims or 67.3 percent) lived in ger
districts. Additionally, victims in the sampled population were far more likely to live in ger districts if they
also lived in an aimag. Nearly all alleged victims in the aimags who lived with their accused at the time
of the incident resided in a ger district (24 of the 27 alleged victims, or 88.9 percent). This compared
with only 13 of 34 alleged victims living in Ulaanbaatar (39.2 percent). Other than ger districts,
apartments were the next most common form of housing (12 victims or 21.8 percent), followed by
houses (5 victims, or 9.1 percent).

Living in a house appeared to correlate with being involved in a more minor DV incident: only one in
five of the cases involving victims and accused who lived in houses involved a serious crime charged.
There were no other notable correlations between type of housing and severity of charge.

11.7.4. Education

Among victims and accused for whom education level was able to be identified via the available
information, the median highest education level of both the 56 adult alleged victims and all of the
accused persons was higher secondary school. Higher secondary school was also the median highest
education level among the median group of victims — women victims — and the median group of
accused — men. In contrast, the sole adult male victim, aged 67, had a university education, while the
sole adult female accused person had a middle school education.

There was an inverse relationship between the accused’s education and severity of crime charged. In
other words, the more serious the charge against an accused, the less educated they were likely to be.
Thus, while the median highest education level among accused charged with infringements was higher
secondary school, this decreased to middle school level among accused charged with crimes. On the
other hand, the victim’s education level appeared to have no bearing on the severity of the crime they

Il. Findings | 11. Case Profiles Page 42



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

suffered; the median remained higher secondary school regardless of whether the offense was an
infringement or a crime.

11.7.5. Employment

The trial monitoring activity determined the employable subset within the sample population based on
the Mongolian legal minimum age of employment, which is currently 16 years old or 15 with parental
consent,* and the retirement age, which is currently determined on a sliding scale depending on a
person’s year of birth and gender.'® On this basis, the population of legally employable individuals
within the sample was 48 victims (78.7 percent) and 55 accused (96.5 percent). Seven victims were
too young to be employed, and six victims and two accused had attained retirement age.

Precisely half of all adult alleged victims of employable age were employed at the time of the incident
(24 individuals). Accused were more likely to be employed than victims, with two-thirds of legally
employable accused being employed (37 accused, or 67.3 percent).

There was a positive correlation between a victim's employment and the severity of DV they
experienced. In other words, employed victims were likelier to have experienced DV qualified as a
crime (at a rate of 53.3 percent of all criminal victims of employable age) rather than an infringement
(at a rate of 45.4 percent of all infringement victims of employable age). In contrast, an accused’s
employment status did not appear to significantly affect the severity of crime they were alleged to have
perpetrated: among accused of employable age, 64.7 percent were charged with a criminal offense,
while a similar 66.7 percent were charged with an infringement.

Considering the inverse situation of unemployment, however, it should be noted that 22.8 percent of
all cases monitored (13 cases) involved couples in which the victim and accused were simultaneously
unemployed and living together at the time of the alleged DV. Indeed, if a victim of employable age
was unemployed, they were more likely than not living with, and subject to DV perpetrated by, their
equally unemployed spouse (at a rate of 54.2 percent of all unemployed victims). Furthermore, in all
couples where this was the case, the alleged victim was a woman while the accused was a man.

It should also be noted that the unemployment rate for both the alleged victims and accused persons
in the sampled population was far higher than that of the Mongolian general population. The general
unemployment rate is 6.6 percent,® whereas in the study, it was 50 percent for alleged victims and
33.7 percent for accused persons. Thus, both the accused and victims involved in the alleged instances
of DV monitored in this activity were far more likely to be unemployed than the average Mongolian.

11.7.6. Criminal Record
Monitors were able to establish whether an accused had a prior criminal record in 51 cases. Accused

were slightly more likely than not to have a prior criminal record, with 49.1 percent of accused being
identified as having a criminal record and 40.4 percent not, as depicted in Figure 16.

14 Labour Code, arts. 108.1 and 108.2.
15 Law on Pensions and Benefits Paid from Social Insurance Funds, art. 2.
16 National Statistics Office of Mongolia.
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10.5% Unknown criminal record
history
40.4% Prior criminal record existed
49.1%

No prior criminal record

Figure 16: Criminal record history of accused

In one case, the accused had been previously detained for intoxication 32 times, while in another, the
accused had just completed a sentence for a DV infringement a month prior to the incident charged in
the monitored case. On the other hand, monitors noted one case in which the accused, who did not
have a criminal record, was facing his first police investigation for alleged DV despite the victim (his
wife) and their children already being allegedly subject to DV by the accused multiple times.

Although it might be presumed that those accused of the most serious crimes would be likeliest to have
a prior criminal record, the opposite was in fact true. That is, within the sample population, there was
an inverse relationship between an accused having a prior criminal record and the severity of charge
they faced. Thus, accused with a prior criminal record were more likely to be charged with an
infringement (accounting for 58.8 percent of accused in infringement cases) rather than a crime
(accounting for 47 percent of accused in criminal cases). Indeed, the majority of accused persons
facing a criminal charge (52.9 percent) did not have a prior criminal record.

During consultations for the design of the trial monitoring activity, anecdotal accounts suggested that
the Supreme Court of Mongolia has instructed that convictions for (felony) DV-specific crimes require
three prior convictions for an analogous DV infringement. For instance, a conviction for the crime of
regularly beating a person with family relationship should be preceded by at least three prior
infringement convictions for beating a person with family relationship.

The monitored cases suggest that this is indeed the prevailing practice. The accused’s criminal record
history could be determined for four of the five cases monitored that involved DV-specific crimes. The
majority of these (three cases or 75 percent) involved an accused with a prior criminal record, although
the available data does not enable confirmation of whether the prior convictions were for analogous
infringements. Conversely, there was one criminal case in Ovérkhangai in which an accused without a
prior criminal record appears to have been nevertheless convicted for the DV-specific offense of DV
against a vulnerable person (a child, pregnant woman, senior citizen, or person with a disability).
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12. Overall Justice Sector Service Delivery Performance

Three of the Trial Monitoring Tool’s five sections were devoted to measuring each case’s compliance
against due process requirements: one section on the victim’s rights (Section Il), one on the accused’s
rights at trial (Section Ill), and one on the accused’s rights pre-trial and at all stages (Section IV). Each
of those sections consisted of several parts each of which assessed the case’s performance vis-a-vis
a specific protected right of victims or accused. For example, Section II, Part IV of the Trial Monitoring
Tool assessed the victim’s right to equal and effective access to justice.

Individual grades were calculated for each right evaluated within the Trial Monitoring Tool. The Justice
Sector Service Delivery Scorecard (set out in Section V of the Trial Monitoring Tool) then aggregated
these individual grades to calculate the overall grades achieved in a case. Two overall grades were
calculated: one for respect for the victim’s rights, and another for respect for the accused’s rights, which
aggregated the accused’s treatment at trial and pre-trial and at all stages.

This section of the report focuses on the grades awarded for the cases’ aggregate performance on
victims’ rights and accused’s rights. Individual grades for each component right are discussed in greater
detail separately later in this report.

On victims’ rights, the median overall grade achieved across the sample of 57 monitored cases was
Very Good. Indeed, the cases overwhelmingly achieved the highest possible overall grade of Very
Good (53 cases or 93 percent), with the remaining four cases achieving a grade of Good (representing
7 percent of all cases). Similarly, all areas in which victims’ rights were measured achieved a median
Very Good grade for that specific right. It should also be noted that while the Justice Sector Service
Delivery Scorecard measured grades ranging from Very Good to Very Poor, the lowest grade awarded
to any of the cases for one of the victims’ rights was Poor.

Likewise, all 57 monitored cases achieved a Very Good median Justice Sector Service Delivery
Scorecard result in terms of accused’s rights overall and each individual area in which accused’s rights
were measured. In addition, and as with victim’s rights, the lowest grade awarded to any of the cases
for a component right within accused’s rights was Poor.

Notwithstanding these strong overall results, however, concerns arose in several areas across both
victims’ and accused’s rights. These tended to be hidden if the data were considered only in terms of
overall Justice Sector Service Delivery Scorecard grades. There appear to be four factors contributing
to this masking effect, both rooted in the methodology for grade calculations as discussed below.

The first is that a grade for an individual right was calculated based on many component factors. For
the purposes and within the constraints of the trial monitoring activity, each component was weighted
equally with a numeric score assigned to its most through to least compliant outcomes. However, this
ultimately results in an imprecise instrument for assessing the extent to which a right was respected.
This is because in reality, components are not all equally important. Therefore, weighting them equally
results in overvaluing and undervaluing certain circumstances in a case. For example, if an accused
were tortured in a case yet was informed about all their procedural rights to seek redress, the Trial
Monitoring Tool would grade this case as Good, even though torture is one of the gravest human rights
violations and should have been graded as Very Poor. At the same time, overcoming this limitation
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would have required assigning different weight to each question in the Tool which would have been far
too complex and time-consuming to be able to be carried out within the scope of this activity.

Secondly, there were frequently scoring questions posed in the Trial Monitoring Tool which were
inapplicable to a certain case. As much as possible, the Trial Monitoring Tool asked monitors to
complete questions only when relevant to the circumstances of their case. However, it was feared that
presenting monitors with too many considerations regarding when to complete certain questions might
lead to confusion and error — a fear borne out in monitors’ experience and in the data errors observed.
To minimize this risk, the tool design occasionally included scoring questions where monitors were
given the option to answer them as “not applicable”. When the answer was “not applicable”, a full score
was awarded for that question. While this approach appeared to avoid monitor error on this front, the
cost was that it tended to inflate grades and scores when these were considered in isolation of detailed
written analysis of the data.

The third, related reason is that each of the Scorecard grades represented a range of scores. Thus,
while a case might have achieved a Very Good grade, it may have scored at the lower end of the Very
Good score range (and in fact, often did) due to due process failures in a handful of areas.

Finally, this report has discussed overall results with reference to median grades and scores rather
than the mean (average). This is consistent with best practice where the distribution of data is skewed,
as in this activity. However, it was frequently the case that each set of results, while skewed to the right
with a cluster of high or perfect scores, often also had a small but nonetheless significant population of
lower scores, which the use of medians also tended to mask.

Ultimately therefore, while the Justice Sector Service Delivery Scorecard results are important and
commendable, it is important that they be considered alongside detailed analysis that can identify and
explain nuances within the data. This is the focus of Sections 13 to 15 below.
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13. Victims’ Rights

This section presents findings on the alleged victims that were involved in the monitored cases. It
examines victims’ right to safety, to access relevant information concerning violations and reparation
mechanisms, to access equal and effective access to justice, and to receive adequate, effective, and
prompt reparation for harm suffered. It is based on data collected through Trial Monitoring Tool Section
Il (see Annex C).

Victim safety was the lowest scoring of the various victims’ rights examined though still achieving a
median of Very Good. As Section 13.1 details, while police risk assessments were completed in
virtually all cases, social workers’ situational assessments were carried out in only a third of cases.
Safety measures were occasionally imposed, usually at the alleged victim’s request, but pre-trial
psychological care was rare. Significantly, alleged victims were assessed as being safest when they
did not attend court; the scorecard outcome for those that did fell to a Good grade. In court, separate
entrances, security checks, and security escorts were rare, although security personnel were generally
sufficient. Almost all victims shared the same waiting area as the accused. However, most victims were
aware of security/support measures available, and in courtrooms, were seated separately from the
accused. Even then, a quarter of victims were nevertheless subjected to retraumatizing treatment
including victim-blaming and reliance on gender stereotypes, even by some judges. Most victims and
accused left simultaneously, with staggered departures rare, and no victims had a security escort when
leaving.

Results for victims’ right to relevant information concerning violations and reparation mechanisms were
analyzed in Section 13.2. Despite a median Very Good grade, over a third of cases scored between
Good and Poor. This seems to be because while most alleged victims received both information and
an explanation of their rights and duties, several victims received information but no accompanying
explanations. Overall, victims were best informed about their right to legal assistance and worst
informed about their right to have a copy of the court decree on acquittal or sentencing.

Alleged victims appeared to enjoy a robust right to equal and effective access justice, and this was the
strongest performing of all victims’ rights, with all cases scoring Very Good. As Section 13.3 explains,
victims generally appeared to know hearing dates; to have had adequate opportunity to make requests
and complaints; and to have avoided pressure about their testimony/statements. Most judgments
adequately analyzed victims’ arguments/evidence (although few victims presented any), and none
contained harmful attitudes towards the victim. However, some victims were subject to inappropriate
attitudes in court, such as victim-blaming and gender stereotypes — including even from judges.

Cases achieved a median grade of Very Good for victims’ right to adequate, effective, and prompt
reparation for harm despite few victims requesting reparations, as detailed in Section 13.4. In nearly
a quarter of all cases without a victim’s request for compensation, the victim appeared unaware of both
compensable harms and available compensation. However, victims who requested compensation
tended to cite physical injuries and economic loss, and most were compensated in full or even beyond,
although 30 percent received no compensation despite the accused’s conviction.
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13.1. Victims’ Safety Assessment

This section is based on data collected through Trial Monitoring Tool Section II, Part 2 (Safety
Assessment) (see Annex C).

13.1.1. Justice Sector Service Delivery Performance

Among the four victims’ rights assessed in the Trial Monitoring Tool, victim safety achieved the lowest
Justice Sector Service Delivery Scorecard results. While still nevertheless achieving the highest
possible grade of Very Good overall, the median score for victim safety was at the bottom end of the
scoring range for the Very Good grade (at 76.4 percent).

Alleged victims were safest when they did not attend their hearing, as in the majority (55.6 percent) of
cases in the sample. When victims were absent from court, their median safety grade and score was
Very Good and 87.5 percent. When victims attended their hearing, this fell to a Good grade and
decreased 20 percentage points to a score of 65.4 percent.

Curiously, victims were assessed as being marginally safer overall if they were alleged victims of a
crime rather than an infringement. The median grade and score for alleged victims of crimes was Very
Good, and 76.9 percent, while for alleged victims of infringements, it was Good and 71.2 percent. At
the same time, victims of crimes who attended their hearing were the most unsafe subset of all. They
had a median safety grade of Good and a score at the low end of the scoring range, at 55.8 percent —
a full 30 percentage points lower than victims of crime who did not attend their hearing (who scored
Very Good and score of 87.5 percent).

13.1.2. Victim Safety Generally

The DV Law prescribes certain circumstances in which police should complete DV risk assessments
and social workers should complete situational assessments. Monitors sought to assess whether and
when these were in fact so completed. They found that police completed victim risk assessments to
evaluate possible risks to life, health, and the security of the alleged victim(s) in virtually all cases (55
cases or 96.5 percent). However, of the two cases in which the police did not do so, one was a criminal
(murder) case in which the accused beat his spouse to death in front of their children, one of whom
was also injured in the event. This case would therefore have seemed to be one in which the need for
such a risk assessment would have been obvious.

In most cases (32 cases or 56.1 percent), social workers did not conduct situational assessments to
assess the risk of DV, other violence, or other negative consequences, either because there was a low
or medium risk level or because the victim did not permit it. This was consistent with the DV Law’s
requirements. However, monitors further identified six cases (10.5 percent) in which situational
assessments were not conducted despite there being a high risk level in those cases, where the DV
Law would have necessitated such an assessment. Nevertheless, situational assessments were
conducted in one-third of all cases (19 cases or 33.3 percent).
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Figure 17 details the 11 instances where safety measures were imposed in a case for the protection
of the alleged victim(s). 10 of those measures were the result of the victims’ request. These measures
primarily involved limiting the accused’s actions by detaining them pre-trial, which occurred in seven
cases (63.6 percent). Other pre-trial safety measures included placing the victim in a temporary shelter
or otherwise relocating the victim. At trial, there was one case where the victim obtained an order
prohibiting the accused from seeing her during the trial by keeping her whereabouts confidential. In
another case, the judge on his own initiative issued a warning to the accused at the hearing that “the
victim probably should not fear retaliation or harm in any way again”.

63.6%

9.1% 9.1% 9.1% 9.1%
Relocation Temporary use of a Ensuring Warning the accused Limiting the accused’s
safe house confidentiality of actions

information e.g.
victim’s whereabouts

Figure 17: Safety measures imposed for alleged victims' safety

On the other hand, monitors identified eight cases (17.5 percent) where no pre-trial safety measures
were imposed despite monitors’ view that there was a possible threat to the victim(s). Fortunately,
monitors ultimately reported that nothing occurred in any monitored cases to suggest that the victim(s)
had suffered actual or attempted harm by the accused or an associate of the accused.

13.1.3. Pre-Trial Safety

Monitors identified four cases where the alleged victims and accused lived separately but where the
accused could nevertheless have had potential access to confidential information on the victim’s
whereabouts at the pre-trial stage. Monitors did not specify the suspected means of access, but this
would likely have been via insufficiently restricted case file access.

As detailed below in Figure 18, in two in every five cases (24 cases or 42.1 percent), monitors noted
that victims’ receipt of pre-trial psychological care was an inapplicable consideration. This may have
owed to monitors’ assessment that the victim experienced nothing retraumatizing in any of those cases
necessitating such care, although the question had focused on preventative psychological care rather
than remedial care for actual trauma suffered. Monitors only identified three cases (5.3 percent) where
such psychological care appeared to have been provided, e.g. in the form of a prosecutor warning the
victim that they might experience adverse reactions when seeing the accused. In the remaining 52.6
percent of cases, no pre-trial psychological care was provided whatsoever.
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5.3%

Psychological care provided

42.1%
No psychological care

provided

52.6% Not applicable to the case

Figure 18: Provision of pre-trial psychological care to alleged victims

Pre-trial retraumatization was reported in only one case. In it, the accused’s friends were alleged to
have repeatedly demanded money from the alleged victim. Monitor reported that it did not appear that
the relevant authorities became involved to prevent or punish this.

13.1.4. Victim Safety When Arriving at Court

Sections 13.1.4 to 13.1.6 focus only on the cases where alleged victims attended hearings. There
were 24 such cases out of the 57 cases sampled (42.1 percent), and as some cases had multiple
victims, there were 26 victims in total who attended court.

Of the 24 cases where victims attended hearings, there were only two (8.3 percent of all such cases)
where victims could enter the court building via a specialized entrance to which the accused did not
appear to have access, in Dornogovi and Ovirkhangai aimags. In a quarter of cases, the courts had a
separate entrance only for accused who arrived at court directly from pre-trial detention as opposed to
those who were at liberty prior to the trial (six cases or 25 percent). The remaining two-thirds of all
victims (66.7 percent) did not have access to such a specialized entrance and were therefore
presumably forced to enter and exit the court via the same entrance and exit as the accused.

Security checks were relatively rare, conducted upon arrival in fewer than half of all cases where victims
attended the hearing (10 cases or 41.7 percent). Even when they were conducted, monitors noted that
in three of these instances (12.5 percent), the security check did not involve a weapons screening.
Moreover, in most cases where victims attended the hearing (14 cases or 58.3 percent), no security
check was conducted whatsoever. This is set out in Figure 19 below.
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12.5%
Security checks conducted, but
no weapons screening
Security checks (including
58.3% 29.2% weapons checks) conducted

No security checks conducted

Figure 19: Security checks upon alleged victims' arrival at court buildings

In five cases (20.8 percent) — located in Ovorkhangai, Tuv and Dornogovi aimags and Ulaanbaatar’s
Nalaikh district — alleged victims appeared to have a security escort to and from the courtroom. In two
more cases (8.3 percent), they did not, but they did have the option to request one. Nevertheless,
security escorts were rare, and in over two-thirds of cases (17 cases or 70.8 percent) spread across
Ulaanbaatar districts and aimags, victims did not have one.

Monitors generally assessed that there were sufficient police or security personnel in a court building
to be able to interrupt contact between the victim(s) and the accused persons if necessary (in 13 cases
or 54.2 percent). In a further six cases (25 percent), monitors noted that such personnel were present
but insufficient in number. However, in the remaining cases, monitors did not register the presence of
any security personnel whatsoever (five cases or 20.8 percent).

Five in every six victims who attended the hearing used the same waiting area as the accused (in 20
cases or 83.3 percent). Only 16.7 percent of cases appeared to have separate waiting rooms available,
in Ovérkhangai aimag and Ulaanbaatar’'s Songino-Khairkhan district.

It was also rare for the victim to attend court with a support person other than a lawyer. This occurred
in only five cases (20.8 percent), and where monitors were able to identify them, they indicated that
these support people appeared to be friends or relatives. Monitors further noted that in one case where
a support person was present, the accused person was detained, which monitors presumed was to
minimize possible security risks.

In nearly two-thirds of all cases where alleged victims attended hearings, the victims appeared to have
information about the different security and support measures available to them (14 cases or 58.3
percent). In two of these cases (8.3 percent), monitors assessed that this information did not appear
to have been systematically distributed and was instead available to victims only if they happened to
have visited a one-stop center or had CSO or legal support. However, for the remaining 10 cases (41.7
percent), the victims did not appear to be informed whatsoever about the different security and support
measures available. This is detailed in Figure 20 below.
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Systematic provision of
information on security and
support measures to victims

41.7% Ad hoc provision of
50.0% information on security and
support measures to victims

No provision of information
on security and support
8.3% measures to victims

Figure 20: Provision of information on security and support measures to alleged victims

13.1.5. Victim Safety During the Trial

Inside the courtrooms themselves, monitors assessed that in most cases, it was inapplicable or
unnecessary to inform the alleged victim about the possibility of testifying in a separate room to the
accused (in 15 cases or 62.5 percent). Victims were only so informed in six cases (25 percent). In any
event, no victims did testify in a separate room. Instead, in over half of the cases (15 cases or 62.5
percent), alleged victims who attended court were seated in such a way as to create separation from
the accused. Half the time, there was a security officer between them or next to the victim, or the victim
sat directly next to the prosecutors. More broadly, monitors typically noted that there was a
considerable distance between the victim and the accused. Overall, monitors assessed that in slightly
over half of all cases where alleged victims were present in court (13 cases or 54.2 percent), the seating
plan made it impossible or difficult for the accused to stare at or intimidate the victim.

Despite various precautions, as many as a quarter of all victims who attended court (in 6 cases or 25
percent) were subject to retraumatizing treatment, as indicated in Figure 21 below.

25.0% Retraumatizing treatment of
victims occurred in court

No retraumatizing treatment of
75.0% victims occurred in court

Figure 21: Retraumatizing treatment of alleged victims in court

In every instance where monitors provided further details, this potential retraumatization took the form
of blaming the victim for what occurred and invoking gender stereotypes regarding appropriate

Il. Findings | 13. Victims’ Rights Page 52



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

behavior. Significantly, it was not simply the accused who partook in victim-blaming, although at least
two accused did explicitly accuse the victim of sharing blame for what occurred. Legal and judicial
personnel likewise blamed victims based on failure to conform to gender stereotypes in at least three
cases (12.5 percent). In one case, a lawyer blamed the victim for drinking despite being a woman. In
another, a prosecutor said that the victim was responsible for the domestic violence due to her having
left home to conduct business. In a third, a judge said that it was the woman’s responsibility to cook
food.

Judges generally intervened to prevent such behavior, including by imposing order in the courtroom,
citing the rules of procedure, and allowing victims to testify in writing. However, there was no judicial
intervention in the case in which the judge himself had blamed the victim for failing to cook.

Most victims were informed of their right not to testify against family members, parents, children, or
relatives (in 20 cases or 83.3 percent). However, given that all relationships between victims and
accused fit within these relationship paradigms as discussed above at Section 11.7.2, it is unclear why
not all victims received such advice when attending court.

In the few cases in which measures of restraint were involved, all but one of the 10 victims were
informed of the legal penalties for violating the measures imposed.

13.1.6. Victim Safety When Leaving Court

A quarter of all victims who attended court could leave the hearing separately from the accused thanks
to arrangements made by the court (six cases or 25 percent), as Figure 22 reflects.

Staggered departures ensured by court
25.0% &8 P y

No staggered departures ensured, with
victims and accused leaving

75.0% simultaneously

Figure 22: Staggered departures of court by alleged victims and accused

However, only in one of those cases was best practice observed, with the accused waiting 15 minutes
or longer, enabling the victim to have left and be unlikely to be followed. In three of the five cases, the
accused waited less than 15 minutes, while in two cases, the accused was in fact the person to leave
first, which is not recommended practice from a safety perspective since it enables accused to wait to
confront victims when they leave. Furthermore, only in three of the five cases did court personnel
supervise the parties to ensure compliance with instructions regarding departures.
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In the four cases that monitors considered to be high risk, they noted that none of the victims in those
cases had a security escort provided when leaving the courtroom.

Finally, it is noted that Mongolian courts previously had a marshal service in place which was able to
provide security escorts to alleged victims but which had been abolished by the time that the trial
monitoring activity was undertaken. Given that the trial monitoring activity’s outcomes are based only
upon the data gathered through monitoring, this report is not in a position to provide information on
whether victim safety has improved or deteriorated since the abolition of the marshal service.

13.2. Victims’ Right to Relevant Information Concerning
Violations and Reparation Mechanisms

This section is based on data collected through Trial Monitoring Tool Section II, Part 3 (Right to
Relevant Information Concerning Violations and Reparation Mechanisms) (see Annex C).

13.2.1. Justice Sector Service Delivery Performance

Reflecting the overall strong performance of all victims’ rights measured under the Trial Monitoring
Tool, victims’ right to relevant information concerning violations and reparation mechanisms recorded
the second-lowest performance of all victims’ rights evaluated yet achieved a median Justice Sector
Service Delivery Scorecard grade of Very Good (90 percent). Indeed, just over half the cases (52.6
percent) achieved a Very Good grade and an underlying score of between 90 and 100 percent. At the
same time, a significant 20 cases (35.1 percent) had a result within the Good grade range and with
scores clustering at the lower end of that range, at 60 percent. In addition, three cases achieved results
in the Poor grade range, with scores between 35 and 50 percent.

Viewed by crime type, criminal cases performed better than infringement cases. Although both types
of cases achieved a Very Good grade, criminal cases scored at a median of 92.5 percent whereas
infringements achieved an 80 percent median. In addition, all three cases which achieved an overall
score of Poor, and 70 percent of those who achieved a Good grade were infringements.

13.2.2. Victims’ Rights

Monitors were required to consider whether victims had received information regarding eight of their
core legal rights and duties. These were the rights to:

e receive legal assistance;

e present evidence, review investigative actions, review evidence, and review all relevant case
file materials;

e participate in court hearings, including by questioning the accused, witnesses, and experts;

e request actions and decisions be made by an inquiry officer, investigator, prosecutor and court;

¢ challenge the judge, prosecutor, investigator, translator, interpreter, expert, or court officer;

e have a copy of the court decree on acquittal or sentencing;

e request compensation connected to either the crime committed or illegal actions conducted by
the authorities during court proceedings; and
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e speak in their mother tongue or testify in another language with the use of a translator/
interpreter.

The Trial Monitoring Tool also required monitors to record, for each right, the degree of information
victims received; that is, whether they received full information and an explanation tailored to their
understanding; whether they were merely informed about the right without also receiving a tailored
explanation; or whether they received neither information nor an explanation. Findings on these
indicators are set out in Figure 23 below.

Receive legal assistance 31.6
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evidence, and review all relevant case file material

|
(O]
N
)
oo

Participate in court hearings, including by questioning
accused, witnesses, experts

Request actions/decisions be made by inquiry officer,
investigator, prosecutor, court

Challenge judge, prosecutor, investigator, translator,
interpreter, expert, court officer

N w
) w on
w
N
~
m | | |

Have a copy of the court decree on acquittal or sentencing?

Request compensation for crime committed/illegal actions - 316
conducted by authorities during court proceedings :
Speak in mother tongue/testify in another language with
translator/interpreter - 2o
B Neither informed nor explained Informed but did not explain H Yes, informed and explained

Figure 23: Information about and explanation of alleged victims' rights and duties

Monitors found that most victims received both information and an explanation about each of their
rights and duties. Results for each of the rights ranged from 50.8 percent to 68.4 percent for the different
rights and duties across the 57 cases within the sample. A sizeable number of victims also tended to
receive at least information, if not an explanation, about their rights and duties, garnering results
ranging from 24.6 percent to 33.3 percent.

For all remaining rights and duties, there was at least a small number of victims who received no
information or explanation about the right/duty whatsoever. This ranged from only 3.5 percent (2
victims) for the right to present evidence, request investigative actions, review evidence, and review all
relevant case file materials at the higher end of the results to as much as 24.6 percent (14 victims) for
the right to have a copy of the court decree on acquittal or sentencing.
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Victims were best informed overall about their right to receive legal assistance. Comparing all eight
rights, victims received both information and an explanation about this right in the greatest number of
cases (39 cases or 68.4 percent). Furthermore, all victims in the sample received at least some
information if not an explanation about this right (in the remaining 18 cases or 31.6 percent). Victims
were worst informed overall about their right to have a copy of the court decree on acquittal or
sentencing. Victims received information and an explanation about this right in the fewest cases, and
this was also the right which had the highest number of cases where victims received neither
information nor an explanation.

As noted in Section 13.2.1 above, three cases in the sample achieved an overall result of Poor, two in
Bayanzirkh district in Ulaanbaatar and one in Arkhangai aimag. In all three cases, the low score owed
to a failure to provide the alleged victim with adequate information or an explanation of their applicable
rights and duties. In two of those three cases (those in Bayanztirkh district), the victim failed to receive
any information about between four and five of their eight rights and duties. In all three cases, most of
the times in which victims did receive information, they received only basic information without a
specific explanation tailored to their understanding.

13.2.3. Victims’ Access to Information

Monitors reported no issues vis-a-vis victims’ access to information in any of the monitored cases.
Specifically, there was nothing to suggest that the opportunity to review the case file in whole or in part
was denied to any of the alleged victims. Likewise, there was no indication that victims or their lawyers
were not provided with a copy of some or all the case file, or with an opportunity to make copies of the
case file without limitation as to volume.

13.3. Victims’ Right to Equal and Effective Access to Justice

This section is based on data collected through Trial Monitoring Tool Section I, Part 4 (Right to Equal
and Effective Access to Justice) (see Annex C).

13.3.1. Justice Sector Service Delivery Performance

Alleged victims appeared to enjoy a robust right to equal and effective access justice, and this was the
strongest performing of all victims’ rights assessed. All 57 cases achieved a Very Good Justice Sector
Service Delivery grade for this right. Indeed, the median score was a perfect Scorecard score of 100
percent, indicating a case’s full compliance with all relevant procedural requirements in terms of access
to justice. 66.7 percent of cases (38 cases) achieved a perfect score. Furthermore, no individual case
scored lower than 80 percent, which remains within the Very Good range. Neither the victim’s
attendance of the hearing nor the severity of the offense involved appeared to have a notable bearing
on these results: the median remained 100 percent when victims attended, when they did not, and for
infringement cases, while criminal cases achieved a median score of 97.9 percent.
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13.3.2. Victims’ Access to Justice Generally

In most cases (53 cases or 93 percent), there was nothing to suggest victims did not know about
hearing dates. Only in four instances (7 percent) were there possible indications of this. In two cases
monitors indicated that victims would not be so informed for infringement trials, although given that it
appears that victims were informed in other infringement trials, this would appear inaccurate.
Furthermore, in another case, monitors reported that a court administrator informed them that the victim
would not be attending the hearing because the presiding judge in that case had said that “victims say
too many things, talk too much, or postpone hearings”. This suggests that the court may have
deliberately chosen not to inform the victim of the hearing’s scheduling.

Likewise, there was virtually nothing to suggest that alleged victims or their lawyers were denied the
opportunity to make requests and complaints at any stage of the case. In the sole instance in which
this was reported, monitors noted that the victim could not have validly made the desired
request/complaint. Nor was there any suggestion that alleged victims were pressured, coerced, or
influenced by anyone to present either their in-court testimony or their statements at the
inquiry/investigation stage in a particular way.

Figure 24 sets out monitors’ assessment vis-a-vis the quality of analysis of victims’ arguments and
evidence (regardless of whether they had been presented in court) judgments. As it shows, five in
every six judgments included adequate such analysis. However, there were a small number of cases
where the victims’ arguments and evidence were inadequately addressed, and one where they were
omitted from the analysis entirely.

14.0%
1.8%_
Adequate analysis of alleged victim's

arguments/evidence

Inadequate addressing of alleged
victim's arguments/evidence

No analysis of alleged victim's
84.2% arguments/evidence

Figure 24: Judgments' analysis of alleged victims' arguments and evidence

None of the judgments contained harmful attitudes or language towards the victim, such as reliance
on gender stereotypes or victim-blaming. However, as noted in Section 13.1.5 above and further
discussed in Section 13.3.3 below, such attitudes did emerge in a few trials, including at least once
from the presiding judge himself. It can therefore be presumed that at least in that case, these attitudes
may have implicitly affected the judgment’s contents.

Whereas none of the accused in the sample population appeared to require an interpreter or translator,
monitors indicated that in two cases, alleged victims appeared to have a lack of fluency in Mongolian
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or a visual, hearing, or speaking disability. In one of these cases, they were provided with full written
translations, whereas in the other, they received only partial written translations despite requests for
more. Neither of these victims appeared to need to communicate in another language or through an
interpreter or translator, however.

13.3.3. Victims’ Access to Justice in Court

For the alleged victims who attended hearings in 24 of the cases, monitors reported that most cases
(21 cases or 87.5 percent) appeared to present no obstacles limiting victims’ opportunity to fully present
their case in court. However, one victim had their questions/arguments interrupted or cut short (4.2
percent), while two other cases (8.3 percent) featured judges who exhibited inappropriate attitudes.
One of these cases involved a judge explaining that women’s role was to cook, and men were entitled
to drink occasionally (also discussed at Section 13.1.5); the other, a judge using words that monitors
reported as victim-blaming. Monitors duly further reported both cases as the two examples of judges
making discriminatory comments, especially by citing gender stereotypes.

Nevertheless, monitors assessed that overall, no victims were denied a reasonable opportunity to
present evidence or arguments, noting that in one case (4.2 percent), the victim sought a legally
unavailable or unreasonable opportunity to do so. Similarly, monitors reported that unethical
statements or behavior towards alleged victims either did not occur (in 18 cases or 75 percent) or was
effectively prevented during hearings (in six cases or 25 percent). However, this assessment appears
overly generous towards the discriminatory comments made by judges and discussed immediately
above, which could arguably be considered unethical.

Even where alleged victims attended hearings, in two-thirds of these cases (16 cases or 66.7 percent)

the victims’ participation in the determination of justice in their case appeared limited as the victims
offered no arguments as to the desirable outcome, as shown in Figure 25 below.

Pay the victim compensation for medical expenses 8.3%

Subject the accused to mandatory treatment for

0,
alcoholism 4.2%

Fine but do not arrest the accused 16.7%

Nothing - no arguments made by the victim(s) 66.7%

Convict the accused 4.2%

Figure 25: Alleged victims' arguments regarding desired outcome of cases

In cases where victims did make an argument as to outcome, most (4 cases or 16.7 percent) sought
only to fine the accused. Only one victim sought the accused’s conviction and presumably the
imposition of a custodial sentence (4.2 percent). Another victim requested that the accused undergo
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mandatory alcohol treatment, while two other victims requested reparations for medical expenses
incurred due to the alleged DV.

According to monitors, judges overwhelmingly did explain the substance of the verdict to victims (in 23
cases or 95.8 percent), although on three occasions monitors deemed this explanation insufficient
(12.5 percent). On one occasion, no explanation of the judgment or verdict was offered to the victim at
all. Similarly, there was only one reported case where the judge failed to explain the appeal process to
the victim (4 percent), and one other where monitors deemed the explanation insufficient (4 percent).
In all other instances, sufficient explanations were provided or inapplicable since the victim had won.

In terms of general communications with the alleged victims, only in one case did monitors report that
communication between the alleged victim and their lawyer was restricted during the hearing. The
restriction owed in that instance to the fact that the victim’s lawyer did not attend court. Apart from this,
monitors generally assessed that judicial personnel exhibited kindness and compassion towards
victims. However, there were exceptions observed across one-third of the cases where victims
attended hearings (8 cases or 36 percent). These were:

e one prosecutor and one judge who were said to have been rude;

e a prosecutor, two judges, and defense lawyer who were said to have exhibited gender
stereotypes towards the victim(s);

e One prosecutor, two judges, two defense lawyers and one court officer who were said to have
blamed the victim(s); and

e one prosecutor who was said to have shown indifference to the victim.

13.4. Victims’ Right to Adequate, Effective, and Prompt
Reparation for Harm Suffered

This section is based on data collected through Trial Monitoring Tool Section II, Part 5 (Right to
Adequate, Effective, and Prompt Reparation for Harm Suffered) (see Annex C).

13.4.1. Justice Sector Service Delivery Performance

The median grade and score for victims’ right to adequate, effective, and prompt reparation for harm
suffered was Very Good and 100 percent. The average score was a lower 87.9 percent, which remains
within the Very Good range.

Overall, this was the second-highest result of all victims’ rights assessed despite few victims in fact
requesting reparations, widely referred to in the relevant Trial Monitoring Tool questions (and therefore
in the below analysis) as compensation. There appear to be two reasons for this outcome. First, the
assessment focused in part on victims’ awareness of this right rather than their exercise of it. Second,
the part that evaluated actual attempts to seek compensation did not deduct points from a case where
a victim did not make such an attempt, on the basis that the Mongolian justice sector’s performance
should not be penalized by victims not seeking to exercise their right. Thus, since most victims did not
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request compensation, their cases retained full scores for the questions relating to actual attempts to
do so and had their overall scores inflated as a result.

It should also be noted that these strong overall results were influenced by a skewed distribution in
individual case results, with a cluster of 36 cases (63.2 percent of all cases) achieving a perfect score.
This cluster effectively masked within the overall results the fact that over one quarter of cases (16
cases or 28.1 percent) performed distinctly worse, achieving results of between Good (19.3 percent of
cases) and Poor (8.8 percent of cases). These lower outcomes did not appear to be a function of
severity of crime; location of crime (i.e. Ulaanbaatar or aimag); whether or not compensation was
requested; or whether a victim had representation from a lawyer or other type of legal representative.
Rather, they seem to be a product primarily of alleged victims’ ignorance of the full range of harms for
which they could claim compensation and the types of compensation they could claim.

13.4.2. Compensation to the Victim

Only in one in six cases (10 cases or 17.5 percent) did alleged victims request any sort of compensation
for the DV suffered. Their claims frequently cited physical injuries (70 percent), with half noting
economic loss such as funeral expenses, medical or psychological treatment, and loss of income due
to temporary incapacity to work. Only one victim cited psychological harm. Indeed, even among these
victims actively seeking compensation, at least two appeared unaware of all types of harm or damage
for which they could have been compensated, with monitors specifically citing a lack of discussion of
psychological harm. Three victims also appeared unaware of all types of compensation they could
have requested, including one who asked whether medical expenses could be reimbursed.

Monitors moreover reported that among the 47 cases where victims made no compensation requests
at all, in nearly a quarter of those (11 cases or 23.4 percent) the victims appeared unaware of both the
full range of harms for which they could be compensated and the types of compensation they could
have sought. While monitors sometimes attributed this to ignorance or the victim’s non-participation, in
some cases victims appeared to actively signal their refusal to seek compensation. For example:

e Two victims refused medical examinations that would have established the relevant harm;
¢ One victim’s family appeared to have pressured her not to make a compensation claim;

¢ One victim paid the accused’s fine for him and did not seek to have this sum reimbursed;
¢ One victim said she had no complaints; and

¢ One victim said that compensation was unnecessary.

The outcomes of victims’ 10 requests for compensation are set out in Figure 26 below.
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Yes, what the alleged victim requested was
awarded (or even greater compensation awarded)

30%
Partially, but less than the alleged victim(s)
requested
60% . , .
10% Not at all, despite the accused’s conviction and a
request for compensation from the alleged
victim(s)

Figure 26: Outcome of alleged victims' requests for compensation

Victims were ultimately compensated to the full extent of their request or even beyond in a slim majority
of cases (60 percent). However, in nearly a third of cases (3 cases), victims received no compensation
whatsoever despite the accused’s conviction and their request for compensation. In the final case, the
victim received only partial compensation. Monitors mostly assessed judgments vis-a-vis these
compensation decisions to be clear, understandable, without confusion, and consistent with the
reasoning given. The exception was two of the cases in which compensation was denied and in which
monitors reported that, even if the compensation decision itself was reasonable and consistent, the
judge failed to explain it sufficiently in one of the cases, or at all in the other case. Details of
compensation awards are set out below in Section 14.7.3.
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14. Accused’s Rights at Trial

This section presents findings on the accused persons in the monitored cases. It examines accused’s
right to a trial in all infringement and criminal trials examined. It focuses on the following rights: to a trial
by a competent, independent, and impartial tribunal established by law; to a public hearing; to be
presumed innocent, and not be compelled to testify or confess guilt; to objective and comprehensive
evaluation of evidence; to equality of arms; to defend oneself in person or through counsel; and to a
public judgment and a reasoned judgment. It is based on data collected through Trial Monitoring Tool
Section Il (see Annex C).

This section also contained a part on the right to an interpreter and to translation, but no accused in
the monitored cases required such language support and therefore there was no available data in this
regard. In addition, the rights in this section could theoretically apply equally to accused at appellate
stages. However, all the monitored cases were first instance trials.

The accused’s right to be tried by a competent, independent, and impartial tribunal established by law
set out in Section 14.1 was the third highest result among accused’s rights at trial, with a median of
Very Good. Almost all accused were informed of their procedural rights and few judges behaved
intimidatingly towards them. Only once did an official (justifiably) leave during proceedings, although
mobile phones were used in some courts, mostly by prosecutors and judges. Finally, monitors felt that
certain deliberations were disproportionately short considering the severity of the charges.

In contrast, the accused’s right to a public hearing analyzed in Section 14.2 was the equal worst
performing of all accused’s rights at trial examined, while still achieving a median of Very Good. The
poor performance owed to the fact that a slim majority of hearing dates/times were not publicly available
— a problem that occurred in all nine monitored courts. Nevertheless, most cases were publicly
accessible, with most visitors facing at least one form of security verification and monitors observing
cases with express permission from court officials. Most cases took place in an adequately sized
courtroom.

The other equal worst performer of the accused’s rights at trial was the right to be presumed innocent
and not to be compelled to testify or confess guilt detailed in Section 14.3, which still also achieved a
median of Very Good. Notably, a few accused appeared in court handcuffed or shackled, which could
have created a perception of their guilt. Accused were frequently informed of the component rights
within this right but did not receive a tailored explanation. However, most exercised at least one of
these rights anyway. No prosecutors or judges appeared to draw negative conclusions where accused
remained silent, although twice, court officials made a statement prior to delivery of the verdict that
already suggested that the accused was guilty.

The accused’s right to an objective and comprehensive evaluation of evidence, presented in Section
14.4, was the median performer among the seven accused’s rights at trial, again with a median of Very
Good. Most cases described case file contents and referred to accused’s pre-trial statements, with
seven accused contradicting those statements in court. No accused appeared disadvantaged in terms
of evidence submitted, and most had a fair opportunity to present a defense. Testifying
victims/witnesses mostly received information about and an explanation of their relevant rights and
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remained generally consistent in their account. One expert testified, who was properly informed of their
rights and duties and testified within their scope of expertise.

The accused’s right to equality of arms analyzed in Section 14.5 —i.e. to the same procedural rights
as all parties — achieved the highest results among the rights at trial, with a median of Very Good.
Procedural irregularities vis-a-vis equality of arms were exceedingly rare and were limited to the fact
that in two criminal cases (in different courts), the prosecution was situated closer to the judge inside
the courtroom than the defense. Likewise, the defense was almost never denied their right to have the
last word at trial.

Next best performing among the accused’s rights at trial was the right to defend themselves in person
or through counsel overviewed in Section 14.6. Overall, monitors identified few obstacles to the
accused’s right to a defense, with irregularities in only three cases. Three accused were removed from
courtrooms during hearings but for valid protection reasons, although only one could follow and
participate in the proceedings for which he was absent. Nearly three-quarters of accused were
unrepresented. Where there were defense lawyers, most were situated close to the accused in court;
had few communication issues with their clients; and appeared to adequately explain issues or speak
to the accused.

Finally, despite achieving a median of Very Good, the accused’s right to a public judgment and a
reasoned judgment detailed in Section 14.7 was the second-worst performing of all accused’s rights
at trial. Nearly all cases made an official record of proceedings, with audio-video recordings
occasionally omitted, although few courts explained parties’ right to familiarize themselves with that
record. Most of the citizens’ representatives (quasi jurors) who participated in hearings were able to
give an opinion proposing a verdict. The one acquitted accused was not informed of their right to
compensation for the authorities’ unlawful acts during proceedings, if any. The full judgment was read
in court in only a third of cases. Written judgments fared considerably better and ultimately, monitors
assessed virtually all judgments as sufficiently clear, understandable, and without confusion. However,
full judgments were rarely made public and in nearly half the cases, no judgment or summary was
available whatsoever. A wide range of additional (non-scoring) data on judgments is also discussed in
this section.

14.1. Accused’s Right to a Trial by a Competent, Independent,
and Impartial Tribunal Established by Law

This section is based on data collected through Trial Monitoring Tool Section I, Part 6 (Right to a Trial
by a Competent, Independent and Impartial Tribunal) (see Annex C).

14.1.1. Justice Sector Service Delivery Performance

The median Justice Sector Service Delivery Scorecard grade and score for the accused’s right to be
tried by a competent, independent, and impartial tribunal established by law was Very Good and 95
percent, which was the third highest result among accused’s rights at trial. Criminal cases fared
marginally better than infringements, with the median score increasing to 100 percent. However, 12.3
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percent of cases achieved results within only the Good range, with median scores of between 65 and
75 percent. These tended to be cases where the court failed to adequately explain to the accused
certain rights at their disposal and were mostly located in Ulaanbaatar’s districts.

14.1.2. Composition of the Court

None of the accused challenged the composition of presiding judges. Nevertheless, their right to do so
was explained in every case, except during seven infringement trials, six of which were heard at
Bayanzirkh District Court.

14.1.3. Judicial Conduct

As Figure 27 shows, accused were informed of their procedural rights in almost all cases (98.2
percent). Moreover, nearly two-thirds of accused (37 accused or 64.9 percent) were not only formally
informed of their procedural rights but received explanations from judges in that regard. Monitors further
considered that where accused did receive both information and an explanation, in all but two of those
cases (i.e. 61.4 percent of all cases) judges had adequately considered the accused’s age, capacity,
and condition in determining the nature of the explanation offered. However, one accused (1.8 percent)
was neither informed of his rights nor received a tailored explanation.

Accused informed of rights but did not

. . 33.3%
receive an explanation

Neither information nor explanation of

0,
accused's rights given 1.8%

Accused informed of rights and received an

. 64.9%
explanation

0.0% 10.0% 20.

0% 30.0% 40.0% 50.0% 60.0% 70.0%

Figure 27: Courts' notification of accused's overall procedural rights

Monitors reported that judges behaved in an intimidating manner towards the accused in only three
cases (5.3 percent). Otherwise, no judge made discriminatory or biased comments about the accused,
or permitted themselves or others to make unethical comments, in any of the cases observed.

Only once did a judge, court officer or prosecutor leave the courtroom while proceedings were ongoing
although monitors reported that this was for a justifiable reason. However, and as Figure 28 below
shows, mobile phones were reported to have been used in 5 cases (8.8 percent). In most of those
cases (80 percent), it was prosecutors and judges reportedly on their phones.
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1.8% 9
° 3.5% 3.5%

Mobile phone used by relative of victim/accused

Mobile phone used by prosecutor

= Mobile phone used by judge

= No mobile phone use

Figure 28: Mobile phone use in court

In six cases (10.5 percent), monitors assessed that the length of deliberations did not appear to be
proportionate to the severity of the charge(s) being considered. Five of these cases were infringements,
of which four ran for between 14 and 15 minutes — significantly shorter than the median length of 25
minutes for infringement trials sampled for this activity. The final case where deliberations were
reportedly inadequate was a criminal trial which ran for 55 minutes, which was only half the length of
the median criminal trial length of 1 hour and 43.5 minutes.

14.2. Accused’s Right to a Public Hearing

This section is based on data collected through Trial Monitoring Tool Section 11, Part 7 (Right to a
Public Hearing) (see Annex C).

14.2.1. Justice Sector Service Delivery Performance

While still achieving a median Justice Sector Service Delivery Scorecard grade of Very Good, the
accused’s right to a public hearing was the equal worst performing of all accused’s rights examined for
the trial monitoring activity (together with the right to be presumed innocent and not to be compelled to
testify or confess guilt). The median score overall was 83.3 percent. Curiously, whereas it might have
been assumed that infringement trials would outperform criminal trials for this right since the latter
would be likelier to have closed hearings, the reverse was true. The median Scorecard score for
criminal trials in terms of the right to public hearings was 100 percent, whereas this decreased over 30
percentage points to 66 percent and downgraded to a Good grade for infringement trials. Indeed, 10
infringement cases (17.5 percent of all cases monitored) achieved a grade of Poor. The principal
contributing factor to these weaker results was the unavailability of court hearing schedules.
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14.2.2. Right to a Public Hearing

As Figure 29 depicts, a slim majority of cases (52.6 percent) did not make the monitored hearing’s
date and time publicly available either on a website or on physical display at the courthouse. Of these,
there were 26 cases (45.6 percent) where this information was simply unavailable. In four other cases
(7 percent), the information was theoretically available but the platform for its delivery (e.g. a website
or noticeboard) was not updated, delayed, unavailable or incomplete.

7.0% . . . L
Publicly available hearing date/time in theory, but

not updated, delayed, unavailable, or incomplete

45.6% Publicly available hearing date/time

47.4%

No publicly available hearing date/time

Figure 29: Public availability of courts' hearing schedules

The failure to make hearing dates and times public never appeared to be systematic, as monitors
confirmed the public availability of hearing dates and times for cases in all nine of the monitored courts.
However, the reported unavailability of hearing dates and times nevertheless occurred repeatedly in
all four Ulaanbaatar district courts monitored and in every aimag court except for Ovérkhangai. Thus,
it may be that there is some unreliability in the platform or methodology used to deliver this information.

Nevertheless, and as set out in Figure 30, most cases (51 cases or 89.5 percent) were publicly
accessible if one could identify that its hearing was taking place. In the remaining six cases, certain
limits were imposed, as monitors learned either from information provided by court administrators or
their own observations. In two of these six cases, relatives or friends of the accused were denied
access for privacy reasons, as reported to trial monitors by court administrators. There were two
additional cases that were theoretically closed to all outside parties but for trial monitors due to alleged
victims’ concerns, there appeared to be no requests from third parties to attend. Finally, there were two
more cases that were not publicly accessible, even to monitors, due to the COVID-19 pandemic,
although monitors were able to follow these cases via audio-video means.
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Figure 30: Limits imposed on public access to hearings

Monitors reported that in all but one of the six cases in which limits were imposed on persons accessing
the hearing, this imposition had a valid legal basis. This was either because the case involved state,
organizational, or personal secrets, or generally in the interests of the parties’ private lives or in the
interests of justice. However, there was one case (1.8 percent of all cases) where persons were denied
access and monitors were unable to ascertain the basis on which this occurred.

To determine security measures imposed on accessing hearings, the activity measured monitors’ own
experiences. In over half the cases (52.7 percent), visitors were subject to one form of verification:
either an identification check (in 36.4 percent of all cases) or being required to enter their identifying
particulars into a visitors’ logbook (in 16.4 percent of cases). In most of the remaining cases, visitors
were subject to both an identification check and the requirement to complete a visitors’ logbook (in 45.4
percent of cases). In one further case, monitors reported that visitors were required to undergo a
security check as well as the identification check and logbook steps.

Since the trial monitoring activity was conducted with cooperation from the JGC, the protocol was that
monitors would seek express permission prior to entry to courtrooms as discussed above in Section
9.1.4. Monitors reported that they obtained such permission most often from both judges and court
officers (58.2 percent), or otherwise from only the court officer (21.8 percent) or the judge (20 percent).

According to monitors’ assessments, nearly four out of every five cases’ hearings (78.9 percent) took
place in a courtroom of adequate size. However, there were a further 7 cases (12.3 percent) where
some hearings took place in a courtroom that was too small, and 5 cases (8.8 percent) where all
hearings took place in a courtroom that was too small.

14.3. Accused’s Right to be Presumed Innocent, and Not to be
Compelled to Testify or Confess Guilt

This section is based on data collected through Trial Monitoring Tool Section Ill, Part 8 (Right to Be
Presumed Innocent, and Not to be Compelled to Testify or Confess Guilt) (see Annex C).
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14.3.1. Justice Sector Service Delivery Performance

The median Justice Sector Service Delivery Scorecard grade and score for the accused’s right to be
presumed innocent and not to be compelled to testify or confess guilt was Very Good and 83.3 percent.
However, a sizeable 16 cases achieved an overall result of Good, with scores ranging between 55.5
percent and 72.2 percent. Indeed, despite the median of Very Good, this right was the equal worst-
performing of all accused’s rights measured at the trial stage (together with the right to a public
hearing). Poorer results were most strongly correlated to limited information being provided to accused
persons regarding their specific rights in this regard, such as the right against self-incrimination, the
right not to be bound be pre-trial statements, and the right to remain silent.

14.3.2. Accused’s Appearance

Most cases (93 percent) did not exhibit any signs from the accused’s appearance in court that could
create a perception of their guilt. Nevertheless, this did occur in four cases (7 percent) — three criminal
cases and one infringement. All four accused in these cases appeared in court while handcuffed or
shackled. One of them was also wearing a prison uniform.

14.3.3. Accused’s Rights

As Figure 31 indicates, in two out of every five cases (i.e. between 40.4 and 45.6 percent of the time),
accused were only informed but not given a tailored explanation of the rights which comprise their
overall right to be presumed innocent and not to be compelled to testify or confess guilt. These
component rights are the right against self-incrimination and against testifying against close relatives;
the right not to be bound by a pre-trial statement; and the right to remain silent. Of the three rights,
accused appeared least well-informed about their right not to be bound by a pre-trial statement; indeed,
over a quarter of all accused (28.1 percent) were not advised of this right whatsoever.

60
50 91 45.6
40.4 42.1
40 35.1 Accused received information
30 23.8 3.1 and an explanation
20 19.3 Accused received neither
10.5 information nor an explanation

10 Accused received information

0 but no explanation

Right against self- Right not to be bound Right to remain silent
incrimination by pre-trial statement

Figure 31: Courts' notification of accused'’s rights related to the presumption of innocence

Strikingly, despite courts’ mixed record in notifying accused of their rights within the overall right to be
presumed innocent and not to be compelled to testify or confess guilt, 57.9 percent of accused
nevertheless exercised at least one of these rights in court. Most commonly, accused relied on their
right against self-incrimination or testifying against close relatives (in 16 cases or 28 percent), followed
by their right to remain silent (in 13 cases or 22.8 percent). Notably, less than half the accused who
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exercised these rights (43.7 percent) had a defense lawyer. Therefore, whether the rights were
exercised did not appear to be dependent on whether accused had received legal advice, which might
have been assumed to be the case.

14.3.4. Treatment of Accused

No prosecutors or judges appeared to draw negative conclusions about accused because of their
decision to remain silent. However, in six cases (10.5 percent), monitors observed that accused were
pressured during questioning, including through aggressive questioning. This was most commonly
carried out by prosecutors but also by judges, and victims’ lawyers or legal representatives. Indeed, in
one case, a judge or prosecutor appeared to suggest that the accused should plead guilty to make the
proceedings run faster or reduce the punishment imposed.

14.3.5. Personal Opinions on Accused’s Guilt

There were reportedly two cases (3.5 percent) in which judges, the court or a public official made a
statement prior to delivery of the verdict that suggested that the accused was guilty, although there
were no such suggestions made after the accused were ultimately acquitted.

14.4. Accused’s Right to Objective and Comprehensive
Evaluation of Evidence

This section is based on data collected through Trial Monitoring Tool Section Ill, Part 9 (Right to
Objective and Comprehensive Evaluation of Evidence) (see Annex A).

14.4.1. Justice Sector Service Delivery Performance

The overall Justice Sector Service Delivery Scorecard results for the accused’s right to an objective
and comprehensive evaluation of evidence were the median outcome of all seven accused’s rights at
trial examined for this activity. It scored a median grade and score of Very Good and 91.7 percent. The
median remained virtually equal regardless of whether the cases involved infringements or crimes. The
median also remained Very Good and 91.7 percent when at least one witness and/or victim attended
the hearing. However, results decreased marginally to Very Good and 89.3 percent when no witnesses,
victims, or experts participated in court. Conversely, they fell further still to a grade of Good and an
overall score of 75 percent in the one case in which both withesses and experts testified.

14.4.2. Treatment of Evidence

The contents of the case files were described in court in all 57 cases monitored, though in most cases
(54.4 percent) in only a brief way. Likewise, cases universally presented evidence as to whether the
crime scene investigation, identification of persons, investigatory expertise, acquisition of samples for
examination, and commissioning of experts was performed according to established procedures.

The accused’s pre-trial statement was referred to in most cases (93 percent), although in nearly half
of all cases, monitors assessed that it was discussed in only a selective and misrepresentative way (in
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49.1 percent of all cases). Moreover, in four cases (7 percent), the accused’s pre-trial statement was
not referenced at all. In addition, and significantly, where the contents of the accused’s pre-trial
statement was not made public in full or at all, monitors assessed that there was usually no legitimate
protection or public order reason for withholding this information (in 13 cases or 22.8 percent).

Seven accused (12.3 percent) contradicted their pre-trial statement at trial, as set out below in Figure
32. Monitors assessed that most contradictions ranged from minor to moderate in nature, and generally
seemed to involve accused acknowledging a greater degree of culpability during their trial testimony
than they did in their pre-trial statement.

Contradiction existed
between accused's
testimony at trial and their
pre-trial statement

12.3%

Accused's trial testimony
and pre-trial statement
87.7% remained consistent

Figure 32: Contradictions between accused's trial testimony and pre-trial statements

No accused appeared to have been placed at a disadvantage compared with the prosecutor in terms
of the evidence that each side was able to submit, and no defense complaints were submitted in this
regard. Similarly, courts were not reported to have failed to introduce, consider, or admit any relevant
evidence, although in two cases, monitors did report that the court failed to consider relevant questions.
In one of these cases (in Tuv aimag), it appeared that relevant defense questions were not considered,
and it is also noteworthy that this was the same case where monitors reported that the judges and
prosecutors had pressured the accused during questioning. In the other case in Songino-Khairkhan
district, monitors reported conversely that relevant prosecution questions were not considered.

In over half the monitored cases (32 cases or 56.1 percent), there was reportedly at least one attempt
by a party to present irrelevant or inadmissible evidence. Furthermore, in over half of these cases,
monitors reported that courts took either no steps or insufficient steps to prevent this evidence from
being heard (17 cases or 53.1 percent of all cases featuring irrelevant or inadmissible evidence).

There were no suggestions in any monitored case of evidence being obtained via psychological or
physical coercion, torture, ill treatment, duress, threats, deceit, or other unlawful treatment.

14.4.3. Right to Present a Defense

As Figure 33 shows, most defendants had a fair opportunity to present a defense, consisting of the
rights to rebut the findings of the prosecution (in 64.9 percent of cases); comment on written and oral
examinations, question and cross-examine witnesses/victims and experts (59.6 percent); and
especially to present evidence (87.7 percent) and present the defense case overall (87.7 percent).
However, it should also be noted that according to monitors, one in every five to six accused (between
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12.3 and 21.1 percent of all cases) did not have the constituent rights of their right to present a defense
properly respected.

0 10 20 30 40 50 60 70 80 90 100

64.9
Fair opportunity to rebut the findings of the prosecution 21.1
14

Fair opportunity to comment on written and oral 59.6
examinations, question and cross-examine witnesses/victims 21.1
and experts 19.3

Fair opportunity to present evidence, including if applicable, 87.7

. 12.3
new evidence

87.7
Fair opportunity to present the defense case 12.3

Yes No Not applicable

Figure 33: Fair opportunity for the accused to present a defense

14.4.4. Examination of Witnesses and/or Victims

This part of the Trial Monitoring Tool considered procedural fairness with respect to the examination of
alleged victims’ and/or witnesses’ testimony in court. As discussed above, alleged victims appeared in
court in 24 cases or 42.1 percent of all monitored cases. Withesses appeared even more rarely, in only
eight monitored cases or 14 percent of all cases. Witnesses typically appeared in cases where victims
also appeared, although there were two additional cases (3.5 percent) where withesses appeared
although alleged victims did not. Alleged victims and witnesses who appeared in court overwhelmingly
testified in those cases. However, there was one criminal trial in which the victim attended court but
did not testify. Altogether, therefore, there were a total of 25 cases (43.9 percent of all cases) in which
alleged victims and/or witnesses were examined (i.e. testified) in court.

In the 10 cases in which multiple individuals testified (either multiple victims or a combination of victims
and witnesses), a majority of six were examined in the absence of other individuals who had not yet
been examined. However, there were three cases in which all testifying individuals were present for
the others’ testimony, and one case where some individuals were present during others’ testimony.

Most testifying victims and/or witnesses received both information about and an explanation of their
rights in connection with testifying (in 17 cases or 68 percent of all cases in which victims and/or
witnesses testified). However, seven individuals (28 percent) received only information but no tailored
explanation, while one victim received neither information nor an explanation (4 percent). Similarly,
most received information and an explanation of the criminal responsibility associated with giving false
testimony (in 19 cases or 76 percent). Again, however, there were some who received only information
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but no explanation (in 4 cases or 16 percent) and three cases where the individuals received neither
information nor an explanation (12 percent).

Monitors reported that, of the cases where alleged victims and/or witnesses testified, there was only
one case in which those individuals faced pressure during their examination to answer questions in a
certain way or to make or refrain from making certain arguments. In the case in question, the testifying
individual was a victim, who faced pressure from the judge in the form of victim-blaming.

Finally, while most victims and/or witnesses who testified remained consistent in their account of events
(in 20 cases or 80 percent), monitors reported that five individuals — all victims — had minor to moderate
contradictions. These included two cases where the victims recanted their previous statements that
they had been beaten, with one testifying in court that this was perhaps an error, and the other claiming
that rather than being beaten and strangled, she had been pushed and embraced.

14.4.5. Examination of Experts

An expert — a forensic expert — testified in only one of the 57 monitored cases (1.8 percent), which was
a case in which the alleged victim’s condition deteriorated after the DV and she ultimately died.
Monitors reported that the expert was informed and received an explanation of their rights and
responsibilities in connection with providing their expert opinion, and that the accused in turn was
informed and received an explanation of his right to challenge the expert. The expert offered opinions
only on matters within their scope of expertise. Following the expert’s testimony — which took place in
a hearing two days after the victim had died — the court approved a request from the victim’s lawyer to
appoint a pathologist to autopsy the victim’s body.

14.5. Accused’s Right to Equality of Arms

This section is based on data collected through Trial Monitoring Tool Section Ill, Part 10 (Equality of
Arms) (see Annex C).

Equality of arms requires that “the same procedural rights are to be provided to all the parties unless
distinctions are based on law and can be justified on objective and reasonable grounds, not entailing
actual disadvantage or other unfairness to the defendant.”'’ It is evaluated as an accused’s right within
the Trial Monitoring Tool since the tool considers only the position of accused persons and alleged
victims, but equality of arms is in fact also a prosecution right.

14.5.1. Justice Sector Service Delivery Performance

Of all the accused’s rights at trial which were monitored for this activity, the accused’s right to equality
of arms achieved the highest results. The median Justice Sector Service Delivery Scorecard grade
and score was Very Good and 100 percent; all cases received a Very Good grade (the only one of the
accused’s rights at trial to achieve this result); and all but three cases attained a perfect score.

17 United Nations Human Rights Committee, General Comment 32: Article 14: Right to equality before courts and tribunals
and to a fair trial, UN Doc. No. CCPR/C/GC/32, 23 Aug 2007, para. 13.
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14.5.2. Defense and Prosecution Rights

Procedural irregularities vis-a-vis equality of arms were exceedingly rare and were limited to the fact
that in two criminal cases (in different courts), the prosecution was situated closer to the judge inside
the courtroom than the defense. Apart from this, monitors did not observe any disadvantage on the
part of the accused as compared to the prosecution with respect to the right to:

e present evidence or arguments;

e uestion withesses, victims and/or experts (where applicable);
e review the case file in whole or part;

e make requests in court;

o file requests or complaints at the pre-trial stage; or

¢ make closing remarks in court.

14.5.3. Defense Rights
Likewise, the defense was almost never denied their right to have the last word at trial. As depicted in

Figure 34 below, this right was only violated once (1.8 percent of all cases), in an infringement case,
where the judge was observed cutting the defense off as they attempted to make closing remarks.

1.8%
The defense was denied the
opportunity to make closing remarks
Both the prosecution and defense
could make closing remarks
98.2%

Figure 34: Opportunity to make closing remarks at trial

14.6. Accused’s Right to Defend Oneself in Person or Through
Counsel

This section is based on data collected through Trial Monitoring Tool Section 1ll, Part 11 (Right to
Defend Oneself in Person or Through Counsel) (see Annex C).

14.6.1. Justice Sector Service Delivery Performance

The median Justice Sector Service Delivery Scorecard grade and score for the accused’s right to
defend themselves in person or through counsel was Very Good and 100 percent. However, this result
was influenced a significant cluster of perfect scores, which masked the existence of a second cluster
of nine cases which achieved lower Good grades and a tenth case with a Poor grade. Nevertheless,
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overall, the accused’s right to defend themselves in person or through counsel recorded the second-
best Scorecard performance of all the accused’s rights at trial.

While the severity of crime appeared to have no impact on the right to a defense (with the median
remaining Very Good and 100 percent either way), the Scorecard performance worsened whenever
accused had defense lawyers. This contradicts the possible assumption that legal representation would
improve the accused’s rights protection. In fact, the median score for accused with lawyers was 87.5
percent compared to 100 percent for accused without lawyers. Scores deteriorated further for accused
who had defense lawyers and were removed from the courtroom during ongoing proceedings; the
median for these three accused decreased to Good and 66.7 percent.

14.6.2. General Right to a Defense

Overall, monitors identified few obstacles to the accused’s right to a defense. Accused attended all
hearings, except for three cases (5.3 percent) where the accused participated with consent via audio-
video link. All three were infringement hearings in Ulaanbaatar’'s Songino-Khairkhan district in which
the victim did not attend the hearing.

As Figure 35 below illustrates, all accused received at least some information about their case. For
most (87.7 percent), the information received was adequate and timely, although for seven accused
(12.3 percent), the access was either limited or late.

87.7%
12.3%
T 1
Accused had some access to case Accused had adequate and timely access to
information but it was limited or late relevant case information

Figure 35: Accused's access to relevant case information

All but three accused (54 accused or 94.7 percent) appeared to face no obstacles to fully presenting
their defense. For the three that did face obstacles, monitors reported them to be as follows.

Obstacles to a full presentation of a . .
P Relevant details of the trial

defense according to trial monitors

e The court appeared to predetermine the |e  Criminal trial for murder with DV as an aggravating factor
accused’s guilt e Victim was a child aged 3 years and 11 months who was beaten to death
for allegedly refusing to eat his dinner

e Monitors described that the court “was a little violent with the
defendant”

e Case was heard before a full bench of three judges

e Accused received a sentence of life imprisonment (the most severe
sentence meted out in the monitored cases)
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Obstacles to a full presentation of a . .
P Relevant details of the trial

defense according to trial monitors

e Trial lasted 1 hour and 42 minutes (30 seconds less than the median
hearing time for criminal trials in the monitored cases)

e The court appeared to predetermine the | e  Infringement trial for beating a person with family relationship
accused’s guilt e Accused had a prior DV conviction

e The trial was too rushed and too short e  Monitors noted that there was a backlog of cases needing to be
resolved that hearing day, which may have contributed to rushed
proceedings

e Trial lasted 15 minutes (9 minutes less than the median hearing time of
24 minutes for infringement cases)

e The trial was too rushed and too short |e Infringement trial for beating a person with family relationship

e Monitors noted that there was a backlog of cases needing to be
resolved that hearing day, which may have contributed to rushed
proceedings

e Trial lasted 11 minutes (less than half the median hearing time of 24
minutes for infringement cases)

Table 9: Obstacles accused faced in attempting to present a proper defense

While all accused appeared to have some opportunity to obtain and comment on observations filed or
evidence submitted by the prosecution, monitors noted that in four cases (7 percent), this opportunity
was insufficient.

14.6.3. Right to be Present

Monitors reported that three accused (5.3 percent of all accused) were removed from the hearing for
the valid legal reason of protecting the testifying victims/witnesses. All three accused faced criminal
charges. However, only one of the accused was able to follow the proceedings in full via audio-video
link from another location; consult with their lawyer about the victim/witness before leaving the
courtroom; and put questions to the victim/witness. The other two did not enjoy any of these rights, and
did not receive a summary of the testimony. Furthermore, one of the three accused was also removed
from the courtroom during the deliberation of the three judges in that case.

14.6.4. Right to a Defense Through Legal Counsel

As discussed above in Section 11.6.2, nearly three-quarters of all accused were unrepresented (71.9
percent), with defense lawyers representing 16 of the 57 accused (28.1 percent), although one defense
lawyer did not attend the trial. In two-thirds of instances where accused had legal representation (11
cases or 68.7 percent), defense lawyers were hired by the accused or their family members. In the
remaining 5 cases, accused’s lawyers were appointed for them. Most defense lawyers (in 62.5 percent
of cases) represented their client from the beginning of the pre-trial stage. However, three defense
lawyers were hired only after the pre-trial investigation (18.7 percent) had started and three others
commenced either at the end of that investigation or at the start of the trial (18.7 percent).

In courtrooms, most defense lawyers (in 62.5 percent of cases) were situated close to the accused.
Monitors reported few observable communication issues between defense lawyers and their clients.
However, in one case, monitors noted that the courtroom appeared to be too small for the defense
lawyer to speak to the accused privately.
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Asked to assess lawyers’ performance in court, monitors determined that in all but one case (93.7
percent), defense lawyers appeared to adequately explain issues to the accused or speak in a way
that the accused could understand. In the one exception, monitors reported that the defense lawyer’s
explanation of issues was inadequate. In terms of communication, monitors assessed that all defense
lawyers showed kindness and compassion for their clients — although in one case, the lawyer and the
accused reportedly did not communicate with each other at all. Furthermore, monitors also noted that
in five cases, the lawyers appeared to inadequately seek their clients’ instructions or to simply tell their
clients what to do, which would indicate a lack of sufficient respect.

14.7. Accused’s Right to a Public Judgment and a Reasoned
Judgment

This section is based on data collected through Trial Monitoring Tool Section Ill, Part 12 (Right to a
Public Judgment and a Reasoned Judgment) (see Annex A).

14.7.1. Justice Sector Service Delivery Performance

Despite achieving a median Justice Sector Service Delivery Scorecard grade of Very Good and a
median score of 84.4 percent, the accused’s right to a public judgment and a reasoned judgment was
the second-worst performing of all accused’s rights at trial. Indeed, unlike several other accused’s
rights at trial which produced large clusters of cases with perfect scores, only three cases were able to
achieve this feat for the right to a public judgment and a reasoned judgment. Thus, a limited number
of procedural irregularities vis-a-vis judgments were commonplace rather than anomalous. It should
also be noted that infringement cases performed more poorly than criminal cases in this regard. While
the median score for the right to a public judgment and a reasoned judgment was 90.6 percent in
criminal cases, it was nearly ten percentage points lower for infringements, at 81.2 percent.

14.7.2. Record of the Trial

In all but one of the monitored cases, an official record was made of the full proceedings via computer
or typewriter (98.2 percent), with three of these cases (5.3 percent) also producing supplementary
handwritten notes. The one exception was an infringement case in which monitors reported that only
a partial record was made on a computer. Audio-video recordings of hearings were likewise prevalent,
occurring in 93 percent of cases (53 cases). However, in four cases, no such audio-video recording
was made. For two of these cases — infringement trials in Khovd — monitors reported that equipment
was either not available or available but not used. The two other cases were infringement trials in Tuv
for which monitors were advised that such recordings were not made in infringement trials.

No party raised concerns about the official record’s contents, although courts only explained parties’
right to familiarize themselves with the official record in less than a third of cases (31.6 percent).
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14.7.3. Verdict and its Pronouncement

Five cases, all involving criminal charges, featured the participation of citizen’s representatives.
Citizen’s representatives are ordinary people who participate in the adjudication process in certain
cases to “strengthen the principles of judicial transparency and establish community oversight on the
adjudication process”.!® Permitted to participate in analyzing evidence during first instance criminal
hearings, including by questioning parties, they are further empowered to deliver a non-binding opinion
on the suggested verdict in a case.'®

Of the five citizen’s representatives who attended hearings, four offered an opinion on the verdict, with
all recommending that the accused be convicted. Likewise, the prosecution argued either for the
accused’s conviction and imprisonment or at least the imposition of a sanction in all 57 cases. On the
defense side, only three accused (5.3 percent) argued that they were not at all guilty. Nearly half of all
accused pointed to mitigating circumstances (49.1 percent), while nearly two in every five accused (22
accused or 38.6 percent) admitted guilt for some/all offenses or expressed remorse.

Ultimately, virtually all accused in the monitored cases were convicted. The conviction rate in the
sampled population was 98.2 percent or 56 of 57 cases. As Figure 36 shows, nearly nine in every 10
accused (89.5 percent) were duly convicted of all infringements or crimes charged; one was convicted
for only some of the charges (1.8 percent); and four were convicted for different crimes than those
charged (7 percent). Only one accused was acquitted, for a non-physically violent offense of forcing a
person with a family relationship to do or not do something against their will.

89.5%
0,
7.0% 1.8% 1.8%
Conviction under Conviction for the Acquittal Conviction for only
different crime(s) than  crime(s) charged some of the crimes
the one(s) charged charged

Figure 36: Verdicts rendered in the monitored cases

During consultations on this activity’s design, some stakeholders indicated that many if not most victims
who testified in court tended to recant previous statements implicating accused persons. It was
reported that many victims in court sought to absolve accused of blame, perhaps due to fear of
repercussions from the accused or from the change in circumstances that might result, such as the

18 Mongolian Criminal Procedure Law, article 1.4.1.33.
19 Mongolian Criminal Procedure Law, article 3.4.2.
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imprisonment of the family breadwinner. A specific question (question 12.9, see Annex C) was
therefore included in the Trial Monitoring Tool to assess this possible phenomenon.

Monitors ultimately reported that 11 alleged victims (18 percent) recanted statements confirming the
accused’s crimes, requested the accused’s acquittal, or generally made no arguments concerning the
desired outcome of the case. This indeed represented a significant proportion of nearly one in every
five victims, and while it is far less than the anecdotal accounts suggested, it may be that some of the
many victims who were absent from court hearings also sought to effectively recant by not participating
in proceedings. In any event, however, Figure 37 below shows that most courts (in 7 cases or 63.6
percent) did not take alleged victims’ recantation into account. Nevertheless, monitors assessed that
three courts did take the recantation into account to some extent, and one to a significant degree,
although that court nevertheless convicted the accused.

27.3% Court took victim's recantation into account
to some extent

Court took victim's recantation into account
to a significant degree

63.6% 9.1% Court did not take victim's recantation into
account

Figure 37: Victims' recantation or requests for acquittal

Monitors also reported on aggravating circumstances that judges considered in reaching their verdicts,
which occurred in 12 cases overall (21.1 percent of all cases). In four cases, judges considered the
fact that the context of DV as an aggravating factor as they are obligated to do under the Criminal Code
with respect to certain crimes that are not DV-specific, e.g. murder. Apart from this, judges most
considered the accused’s intoxication (in four cases) to be aggravating; followed by the fact that the
accused had assaulted someone or had a past criminal record (in three cases each); the accused’s
cruel treatment of the victim (in two cases); or the fact that the accused had been treated for the
offending behavior in the past (in one case).

Judges also took account of mitigating circumstances in nine cases (15.8 percent). Among these, the
most common was the accused’s family situation or personal circumstances, e.g. health conditions or
the accused being the only available person to perform certain family duties (in four cases). In three
cases, courts considered the fact that the accused was a first-time offender or the victim was a first-
time victim to be mitigating. Twice, judges were moved by the accused’s expression of remorse, and
on one occasion each, judges took account of the victim’s proposal for sanction or the lack of physical
harm caused to the victim.

In the one case where the accused was acquitted, monitors reported that the judge failed to inform the
accused of their right to compensation for unlawful acts by the authorities conducted during
infringement or criminal proceedings, or to explain this right to them.
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Figure 38 and Table 10 below describe the types, ranges and details of sanctions that were imposed
on those accused who were ultimately convicted.

0.0%

10.0% 20.0% 30.0% 40.0% 50.0% 60.0% 70.0% 80.0% 90.0% 100.0%

Imprisonment

Fine

Mandatory training

Community service

Compensation to the victim

P 12.8%

0.0%

0.0%

0.0%
22.2%

50.0%

33.3%

33.3%

M Infringement

89.7%

Crime

Figure 38: Types of sanctions imposed on convicted accused

Infringements

Crimes

No. Cases No. Cases Range of
Sanction Type Where Range of Sanctions Median Where Sanctions Median
Sanction Imposed Sanction
) Imposed
Imposed imposed
. 7 days to 7 months to
Imprisonment 34 156 days 10 days 9 life imprisonment 3.5 years
100,000 MNT 500,000 MNT
S s (~35 USD) to 100,000 MNT 6 (~175USD) to | 790,000 MNT
300,000 MNT (~35 USD) 1,200,000 MNT | (~275 USD)
(~105 USD) (~420 USD)
L 10 hours to
Mandatory training 34 60 hours 15 hours -- -- --
Communlty B B B 6 240 hours to 720 500 hours
Service hours
750,000 MNT
Compensation to 3 3 3 4 (~263 USD) to 1’834N’_|2_02
the Victim 2,871,336 MNT (~664 USD)
(~1,006 USD)
Table 10: Types, ranges, and details of sanctions imposed on convicted accused
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As Figure 38 and Table 10 indicate, most persons convicted of infringements were ordered to undergo
mandatory behavioral training combined with imprisonment (89.7 percent of all convicted persons).
The median training period was 20 hours while the median imprisonment term was 10 days. There was
no discernible pattern to the training hours and terms of imprisonments imposed, with wide variations
between the sampled cases. Notably, most training orders (30 of the 34 cases or 88.2 percent) violated
the Ministry of Justice and Home Affairs’ decree that perpetrators undertake 23-56 hours of training.?
In 29 cases, insufficient training (of 10-21 hours) was ordered, while in one case, the 60 hours
exceeded the prescribed limit. The remaining persons convicted of infringements (12.8 percent) were
sentenced to pay a fine instead or in addition to mandatory training or imprisonment.

In contrast with safety measures imposed at the pre-trial stage as discussed at Section 13.1.2 above,
no accused was sentenced upon final conviction to restrictions of travel rights or restriction from
meeting or communicating with certain persons nor to deprivation from the conduct of certain
professional activities or to the restriction of other rights. In addition, no accused was obliged to undergo
compulsory psychiatric or medical treatment (to the extent that this is currently available in Mongolia).

Precisely half of all accused convicted of crimes were sentenced to imprisonment, with sentences of
between 7 months to life imprisonment and a median sentence of 3.5 years. A third (33.3 percent)
received a fine, with the median at 790,000 MNT, or were ordered to perform community service, the
median being 500 hours. Only those convicted of crimes were required to compensate their victims,
and then only rarely (in 22.2 percent of cases). Compensation awarded varied dramatically and was,
on average, 1,894,202 MNT.

The full judgment was read in court in only a third of cases (33.3 percent). In most cases (59.6 percent),
only a summary was read, featuring brief reasons, while in 7 percent of cases, only the verdict itself
was announced, with no reasons given. This is set out in Figure 39 below.

70% 1 60%
60% -
50% -
40% - 33%
30% -
20% -
10% -
0% ‘ ‘

The full judgment was read Only the verdict was read, A summary was read,
with no reasons given including brief reasons

7%

Figure 39: Extent to which judgment was pronounced in court

Nevertheless, in nearly two-thirds of cases (63.2 percent), monitors assessed that judges followed up
the verdict with a sufficient explanation of its substance to the accused. Notwithstanding this, in nearly
a third of cases, monitors also deemed these explanations insufficient (33.3 percent) and in two cases,

20 See Ministry of Justice and Home Affairs’ Decree No. A/73 (3 April 2017), Annex 2, art. 9.2, regarding mandatory training
on influencing perpetrator’s behavior.
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no explanation was given whatsoever. Judges reportedly adequately explained the appeal case to the
accused in two-thirds of cases (66.7 percent), insufficiently in 31.6 percent of cases, and not at all in
another case (which was not the one case where the accused was acquitted).

14.7.4. Written Judgment

Written judgments fared considerably better than their oral counterparts. All but one judgment (98.2
percent) satisfied Mongolian legal requirements to include a description of the criminal act and its
means of commission. Furthermore, every judgment included reference to the relevant law under which
the accused was charged and eventually convicted or acquitted. Ultimately, and as Figure 40 below
illustrates, monitors considered most written judgments adequate in terms of analyzing all arguments
and evidence presented by both prosecution and accused. Of the four cases (7 percent) which were
inadequate in this regard, monitors assessed that three failed to sufficiently consider the prosecution
case while one failed to sufficiently consider the defense case.

7% Judgment adequately analyzed all arguments
and evidence presented by both prosecution
and accused

Judgment contained some analysis of
arguments and evidence by both prosecution
93% and accused, but it was inadequate

Figure 40: Adequacy of judgments' analysis of parties' arguments and evidence

Ultimately, monitors assessed virtually all judgments (96.5 percent) as sufficiently clear,
understandable, and without confusion. They indicated two cases where this was not so, explaining
that in one of those cases (an infringement trial), the judgment contained a different sentence than the
one announced during the trial. Monitors also assessed judgments as overwhelmingly containing
verdicts consistent with their reasoning (in 96.5 percent of cases). In two cases, however, monitors
indicated that the reasoning was either only partially consistent or inconsistent. Monitors noted in one
of those cases that the accused had a significant history of past DV which presumably they believed
the court had not sufficiently considered in imposing a relatively light sentence.

Full judgments were only made public in over a third of cases (36.8 percent). For seven percent of
cases, summaries were made available due to a valid protection reason. In another seven percent of
cases, summaries were available, but no valid protection reason was given. Moreover, in nearly half
the cases (49.1 percent), neither the full judgment nor a summary was available whatsoever. Finally,
while most judgments (93 percent) were released to the parties within the legal time limits, in four cases
(7 percent) they were not.
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15. Accused’s Rights Pre-Trial and at All Stages

This section presents findings on the accused persons in the monitored cases. It examines accused’s
right to a trial in all infringement and criminal trials examined. It focuses on the following rights that
apply at the pre-trial stage: to liberty, to independence and impartiality, and to challenge the lawfulness
of detention; to information and to access the outside world; to legal counsel, and to adequate time
and facilities to prepare a defense (at the pre-trial stage); and during interrogation. In addition, this
section examines the accused’s right to humane conditions and freedom from torture, which applies at
all stages of proceedings. It is based on data collected through Trial Monitoring Tool Section IV (see
Annex C). Due to the trial monitoring methodology which identified cases to monitor at the trial stage,
monitors obtained data for this section via the case file and through discussion at the hearings.

The accused’s pre-trial right to liberty, to independence and impartiality, and to challenge the
lawfulness of detention assessed in Section 15.1 was the median performance among the accused’s
rights examined at the pre-trial stage or at all stages, achieving a median Very Good grade. Most
accused were lawfully arrested and, where applicable, notified of decisions to investigate and
prosecute their cases. Where pre-trial measures of restraint were imposed, only a slim majority of
accused were able to participate in the process of determining those measures.

With most of the monitored cases achieving a perfect score for the accused’s pre-trial right to
information and to access the outside world, as Section 15.2 describes, this right was the best
performing of all accused’s pre-trial rights monitored. Most accused arrested pre-trial were immediately
given written notice and an explanation of their rights following their arrest and had their arrest notified
in a timely manner to a family member. One accused was provided medical assistance at his request.

The accused’s pre-trial right to legal counsel and to adequate time and facilities to prepare a defense
analyzed in Section 15.3 was the second-worst scoring of all rights monitored at this procedural stage,
despite the monitored cases achieving a median grade of Very Good. While most accused were
informed of relevant legal representation and defense rights immediately upon arrest and had sufficient
pre-trial access to the case file, in a quarter of cases, accused either did not have such access or this
information was unknown as it was not documented or discussed. Some accused also appeared to
have insufficient time or facilities pre-trial to prepare a defense. Most accused declined their right to
request a lawyer, although none appeared to be a category of defendant for whom legal representation
was mandatory. However, among accused with lawyers, one accused was spoken to about the alleged
crime after requesting a lawyer and before their lawyer arrived.

The accused'’s rights during pre-trial interrogations set out in Section 15.4 were the worst-scoring of
all pre-trial rights examined despite achieving a median grade of Very Good, with infringement cases
performing considerably worse than criminal ones. While the overwhelming majority of accused had
their rights explained to them prior to the interrogation, two accused who needed to have a lawyer
present during their interrogation did not. Two accused were not provided with a copy of the
interrogation record or had it read to them, and in a quarter of cases, it could not be determined based
on the available information whether the accused had been given an opportunity to make corrections
and include additional information in the interrogation record.
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The best performing of all rights examined in this section was the one applicable at all stages —i.e. the
right to humane conditions and freedom from torture, as Section 15.5 shows. The median grade was
Very Good and 52 cases achieved a perfect score — unsurprisingly, given that there was nothing in any
monitored case to suggest that the accused may have been subject to inhumane conditions or torture.

15.1 Accused’s Right to Liberty, to Independence and
Impartiality, and to Challenge the Lawfulness of Detention

This section is based on data collected through Trial Monitoring Tool Section 1V, Part 14 (Right to
Liberty, to Independence and Impatrtiality, and to Challenge the Lawfulness of Detention) (see Annex
C). It should be noted that while similar, this section differs from the data discussed above in Section
14, which was gathered in Trial Monitoring Tool Section lll, Part 6 (Right to a Trial by a Competent,
Independent, and Impartial Tribunal Established by Law). Specifically, that data focuses on the trial
stage, whereas the data examined immediately below focuses on the pre-trial stage.

It should also be noted that for the purposes of readability and consistency, this section continues to
refer to the relevant rights holder as the accused. However, it should be noted that Section IV, Part 14
of the Trial Monitoring Tool refers to the rights holder as the suspect. This reflects their proper legal
status prior to the formal decision to charge and prosecute them and was intended to ensure clarity of
understanding by monitors.

15.1.1 Justice Sector Service Delivery Performance

Among the five examined accused’s rights at the pre-trial stage and at all stages, the accused’s pre-
trial right to liberty, to independence and impartiality, and to challenge the lawfulness of detention was
the median performance, with a median Justice Sector Service Delivery Scorecard grade of Very Good
and score of 100 percent. However, this result was influenced by the presence of a cluster of 38 cases
all of which achieved a perfect score. These masked 19 other cases where scores varied from Good
to the lower end of Very Good. Lower scores correlated to the accused being either detained or subject
to pre-trial measures of restraint: in those instances, the average score remained in the Very Good
range but decreased over 10 percentage points to 87.5 percent.

15.1.2 Liberty

20 accused were arrested pre-trial. Among these, all but one was lawfully arrested (95 percent). As
Figure 41 illustrates, those lawfully arrested were either presented with a warrant (12 cases or 60
percent) or were validly arrested without one (7 cases or 35 percent) due to the arrest occurring during
or immediately after the alleged crime or following naotification from the alleged victim or a witness that
a crime had been committed. However, in one infringement case (5 percent), the accused was not
presented with a copy of the arrest warrant and should have been.
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Accused received arrest warrant

35%
No arrest warrant shown
60%

()
= No arrest warrant shown but accused was validly

arrested without one

Figure 41: Presentation of arrest warrants to accused arrested pre-trial

In Mongolian criminal (as opposed to infringement) cases, the prosecution is required to make two
decisions: to proceed to investigate and to proceed to prosecute. Monitors were accordingly asked to
record the dates on which these decisions were made so that prosecutorial case development could
be observed. In one-third of criminal cases (six cases), accused were arrested immediately after the
alleged offense — either the same day or the following day and the decision to investigate tended to
occur immediately thereafter. It then took between 31 and 128 days, with a median of 62 days, for the
subsequent decision to prosecute to be made.

In most criminal cases, however (66.7 percent or 12 cases), the accused were not arrested after the
alleged offense. In most of these cases (44.4 percent of all criminal cases or eight cases), the case file
appeared to note only the date of the decision to prosecute, which occurred between 14 days and 173
days after the alleged offense, with a median of 51 days. Thus, this lapse of time could be assumed to
generally owe to the time required to investigate. However, in four cases, monitors noted separate
dates for the initial decision to investigate and the subsequent decision to prosecute. In these cases,
the decision to investigate occurred 20-70 days after the alleged offense, with prosecutors then
requiring between 17 and 64 days to investigate and confirm their decision to prosecute.

Mongolian law further requires that the accused be notified of the prosecutor’s decree to investigate
and proceed with a prosecution within 48 hours after arrest. In most criminal cases (11 cases or 61.1
percent), this did occur. In five cases, it did not, as the accused was not arrested. In one case (5.6
percent), notification was not provided, and in the last case, this information was not known. Whenever
decrees to investigate and prosecute were given, monitors recorded that accused were given either
access to it, a copy of it, or an opportunity to make a copy of it.

15.1.3 Independence and Impartiality

Under Mongolian law, judges may become involved in cases at the pre-trial stage, e.g. to approve
warrants, determine detention, hear complaints or requests from the parties, or to determine to bring a
case to trial following the prosecution’s decision to prosecute. Monitors were therefore asked to assess
whether there appeared to be any suggestion that any judges involved in the case at the pre-trial stage
exhibited signs of discrimination or bias. It was universally reported that this either did not occur or was
inapplicable to the monitored case. However, it was reported in one infringement case and one criminal
case that there had been what appeared to be inappropriate contact between the judge and one of the
parties at the pre-trial stage.
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15.1.4 Challenging Lawfulness of Detention; Measures of Restraint

Among the 57 accused monitored across the activity, over one-third (20 accused or 35.1 percent) were
subject to pre-trial measures of restraint. These measures were imposed in a total of 12 infringement
cases, i.e. 30.7 percent of all infringement cases monitored, and in 8 criminal cases, i.e. 44.4 percent
of all criminal cases monitored. It should be noted that although a wide range of pre-trial measures of
restraint are available (e.g. sureties, bail, travel restrictions, surveillance by military authorities where
the accused is a member of the military), the only ones prescribed in the sample population were
restrictions on the accused’s actions or official functions including the confiscation of documents, or
the imposition of pre-trial detention. It should further be noted that while there were 12 infringement
and 8 criminal cases where such measures were imposed, several accused were subject to multiple
types of sanctions. Details of the measures imposed are set out in Table 11 below.

Infringements Crimes
No. of
ac:us?ed No. of accused
. Period of restraint subject to the Period of restraint
subject to the .
7 sanction
sanction
Restraining actions or Where known,
official functions, including 7 between 1 day 2 Unknown
confiscating documents and 15 days
B 1 includi
e
Pre-trial detention 9 7 and 299 days
and 14 days (Median: 149 days)
(Median: 1 day) ' y

Table 11: Pre-trial measures of restraint imposed on accused

As Table 11 shows, slightly over half of all 12 persons accused of infringements who were subject to
pre-trial measures of restraint faced restrictions on their actions or official functions. Furthermore,
three-quarters (9 accused) were subject to pre-trial detention, typically lasting one day (24 hours).
Given the prevalence of alcohol abuse as a reason reported by alleged victims for DV (as discussed
in Section 11.3 above), and the practice of holding accused persons in detoxication units overnight for
a period of 24 hours, it is likely that many of these accused were held in detoxication units, although
monitors did not always specify this and the Trial Monitoring Tool was not adapted to record this specific
possibility. As for those accused of crimes, these individuals were overwhelmingly held in pre-trial
detention (87.5 percent or 7 cases) for a median of 149 days or nearly five months.

Monitors also sought to determine the extent of participation by the accused or their lawyer in the
process of determining pre-trial measures of restraint. They were able to do so in only 12 of the 20
cases. In those cases, monitors assessed that most accused (nine accused or 75 percent) were heard,
either directly or through their lawyer, in this process, although three (25 percent) were not. Moreover,
for the three who were not heard in the process of determining measures of restraint, monitors further
recorded that the court or authorized official also failed to provide sufficient reasons for its decision to
impose measures of restraint. However, sufficient reasons were provided for 12 cases where measures
of restraint were imposed (60 percent of all such cases), and some but insufficient reasons provided
for four other cases (20 percent).
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15.2 Accused’s Right to Information and to Access the Outside
World

This section is based on data collected through Trial Monitoring Tool Section IV, Part 15 (Right to
Information and to Access the Outside World) (see Annex C).

15.2.1 Justice Sector Service Delivery Performance

With most of the monitored cases (49 cases or 86 percent) achieving a perfect score for the accused’s
pre-trial right to information and to access the outside world, this right was the best performing of all
accused’s pre-trial rights monitored. The median Justice Sector Service Delivery Scorecard grade was
Very Good and only six cases scored less than this: five Good and one Poor.

It should be noted that the significant cluster of cases achieving a perfect score for this right included
many instances where the accused was not arrested, whereas the assessed rights trigger only upon
an accused’s arrest. However, and as discussed above in Section 12, all monitors had to complete
this section irrespective of whether the accused was arrested, to simplify the design of the Trial
Monitoring Tool and limit monitor confusion and error. Thus, many perfect scores simply reflected the
fact that the assessed rights were inapplicable to those cases since the accused was not arrested.

15.2.2 Information

20 accused were arrested pre-trial (as discussed above in Section 15.1.2). Most of this group (12
accused or 60 percent) were immediately given written notice and an explanation of their rights
following their arrest. However, two were not (10 percent), and in a further six cases, monitors marked
that this procedural right was inapplicable to the monitored case. It is understood that at least some of
the six cases where this was so involved accused whose arrest took place in a police detoxification
unit. Therefore, it may be that accused are not systematically presented with a copy of their rights in at
least some of these units despite this being a form of arrest.

Additional questions were asked in this section about whether accused were informed in a language
they understood and informed of right to an interpreter/translator, but there were no cases monitored
where language barriers presented themselves.

15.2.3 Access to the Outside World
Most arrested accused (17 or 85 percent) had their arrests notified to a family member within the legal
time limit. One person, who was arrested on a criminal charge, did not, while in two cases, monitors

recorded this as being inapplicable.

One accused, who was held overnight in the police detoxification unit, was provided medical aid
following the accused’s request.
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15.3 Accused’s Right to Legal Counsel, and Adequate Time and
Facilities to Prepare a Defense

This section is based on data collected through Trial Monitoring Tool Section IV, Part 16 (Right to Legal
Counsel, and to Adequate Time and Facilities to Prepare a Defense) (see Annex C). It should be noted
that while similar, this section differs from the data discussed above in Section 14.6, which was
gathered in Trial Monitoring Tool Section IIl, Part 11 (Right to Defend Oneself in Person or Through
Counsel). Specifically, that data focuses on the trial stage, whereas the data examined immediately
below focuses on the pre-trial stage.

15.3.1 Justice Sector Service Delivery Performance

The accused’s pre-trial right to legal counsel and to adequate time and facilities to prepare a defense
was the second-worst scoring of all rights monitored at this procedural stage, despite the monitored
cases achieving a median Justice Sector Service Delivery Scorecard grade and score of Very Good
and 100 percent. This performance was affected by a cluster of 31 cases for which perfect scores were
achieved. However, eight cases achieved lower grades of Good with scores between 62.5 and 75
percent, while nearly a third of all monitored cases (18 cases or 31.6 percent) scored 87.5 percent,
which was in the middle of the Very Good range. The lower scores did not appear affected significantly
by whether the accused had a lawyer or not, or by the severity of charge; instead, they reflected a wide
range of procedural failings.

15.3.2 Basic Rights

As Figure 42 sets out below, among the 20 arrested accused, 85 percent (17 accused) were
immediately given written notice and an explanation of their right to legal assistance, and 85 percent
(17 accused) were similarly informed of their right to remain silent and/or not to testify against
themselves. Three accused were not informed of each right (a different three accused for each right)
or this was not known as it was not documented or discussed in the case.

85% 85%

Accused given immediate written
notice and explanation

15% 15% No notice or explanation given, or
unknown

I T 1
Right to have legal assistance Right to remain silent and/or
not to testify against
themselves

Figure 42: Information on defense rights given to accused upon their arrest
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15.3.3 Adequate Time and Facilities for a Defense

With respect to all accused and not just those who were arrested pre-trial, monitors reported that all
but three accused, or their lawyers, were able to read and/or make notes from the case file at the pre-
trial stage (94.7 percent). In the three remaining cases, monitors reported that the accused either were
not or this information was unknown as it was not documented or discussed. Three-quarters of accused
(43 accused or 75.4 percent) were provided with a copy of some or all of the case file or the opportunity
to make copies of it without limitation as to volume, but there were 14 accused (24.6 percent) where
again, they were not or this information was unknown as it was not documented or discussed.

Monitors assessed that the accused overwhelmingly (in 91.2 percent of cases) appeared to have
adequate time or facilities to prepare a defense at the pre-trial stage considering the complexity of the
case, the seriousness of the charges, and the volume of material to be reviewed. However, there were
five cases where this did not appear to be the case.

15.3.4 Accused Without Lawyers Pre-Trial

Most accused (32 accused or 56.1 percent) were reported to have declined their right to request a
lawyer. Among these, nearly half (15 accused or 46.9 percent) appeared to be informed of their right
to have a lawyer for free if they were unable to afford one, but declined a lawyer nonetheless. 13 (40.6
percent) were not eligible for a free lawyer, e.g. if they had sufficient means. The remaining four
appeared not to know about this opportunity (12.5 percent), with monitors reporting a lack of information
and officials’ failure to propose this option to the accused. However, none of the 32 accused who
declined a lawyer appeared to be in a category of defendant for whom a free lawyer was mandatory
due to a particular vulnerability or the severity of the charges.

Among the six accused without lawyers, 67 percent declined to exercise their right to a lawyer, while
for the remainder, this could not be determined based on the information in the case file or at the
hearing. All were either inapplicable for legal aid or appeared to have been informed of their eligibility
prior to declining representation. Moreover, none of the six unrepresented accused were reported to
be among the categories of persons for whom legal representation was mandatory.

15.3.5 Accused With Lawyers Pre-Trial

Vis-a-vis the accused with defense lawyers, it was reported in one instance that it appeared that the
accused had spoken to someone about the alleged crime after requesting a defense lawyer and yet
prior to the lawyer’s arrival. There did not otherwise appear to be any difficulties among the represented
accused in having confidential meetings with their lawyers.

15.4 Accused’s Rights During Interrogation

This section is based on data collected through Trial Monitoring Tool Section 1V, Part 17 (Rights During
Interrogation) (see Annex C).
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15.4.1 Justice Sector Service Delivery Performance

The accused’s rights during pre-trial interrogations were the worst-scoring of all pre-trial rights
examined, despite achieving a median Justice Sector Service Delivery Scorecard grade of Very Good.
The median score overall was 85.7 percent, with 28 cases scoring at the lower end of the Very Good
range, achieving scores of between 78.6 percent and 85.7 percent. Infringement cases performed
considerably worse than criminal cases with respect to rights during interrogation. While both achieved
median grades of Very Good, the median score for criminal cases was 92.9 percent, which dropped
over 10 percentage points to 78.6 percent for infringement cases.

15.4.2 Rights During Interrogation

The overwhelming majority of accused (98.2 percent) had their rights explained to them prior to the
interrogation: only one accused, facing criminal charges, did not. In addition, during the interrogation,
over half of all accused (31 accused or 54.4 percent) exercised their right to remain silent or not to
testify against themselves, and therefore not to answer questions.

As Figure 43 below depicts, only 10 accused (17.5 percent) had a defense lawyer present during the
interrogation. A further two accused (3.5 percent) did not, despite a lawyer being required to have been
present. According to monitors, this owed in one case to the accused being a minor. In the other, which
involved an accused in Nalaikh district, to the accused not being fluent in Mongolian language, although
the language barrier did not appear to be significant enough in that case for monitors to assess that
the accused needed an interpreter/translator. The remaining three-quarters of all accused (45 accused
or 78.9 percent) were interrogated without lawyers present and were legally permitted to proceed with
the interrogation in this manner.

17.5% 3.5% 78.9% % of Accused

0.0% 10.0% 20.0% 30.0% 40.0% 50.0% 60.0% 70.0% 80.0% 90.0% 100.0%

Defense lawyer was present during interrogation
No defense lawyer was present but one was required to be there

No defense lawyer was present but the accused was legally permitted to proceed without one

Figure 43: Presence of defense lawyer during accused's pre-trial interrogation

Only two accused (20 percent) had a defense lawyer present during the interrogation. However, this
conformed with legal requirements, as these were the only two accused for which the presence of an
accused was necessary since those two accused faced potential sentences of life imprisonment.

All cases respected the legal time limits for interrogations. As Figure 44 shows, interrogations for
infringement cases lasted between 10 minutes and 90 minutes, with the median interrogation time
being 25 minutes and interrogation lengths clustered between 10 and 30 minutes. Interrogations for
criminal cases had a median length of 45 minutes. However, there was significant variation observed
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between criminal interrogation lengths, with the shortest being 10 minutes and the longest being over
20 times longer at 236 minutes (3 hours and 56 minutes).

41%

33% 33.3%

22.2% 23% 22.2% .
Infringements
16.7%
Crimes

5.6%
3%
0%

10-15 mins 16-30 mins 31-60 mins 61-120 mins 121-360 mins

Figure 44: Length of interrogations

There were no indications in any of the monitored cases that threats, violence, and/or torture were
used to force the accused into confessing to the alleged crime. In all but two cases, the accused was
provided with a copy of the interrogation record to read, or the record was otherwise read to them. In
just over half the cases (32 cases or 56.1 percent), it was confirmed that the accused had an
opportunity to make corrections and include additional information in the interrogation record. However,
in the remaining cases (25 cases or 43.9 percent), this was unknown as it was not documented in the
case file or otherwise discussed.

15.5 Accused’s Right to Humane Conditions, and Freedom from
Torture

This section is based on data collected through Trial Monitoring Tool Section 1V, Part 18 (Right to
Humane Conditions, and Freedom from Torture) (see Annex C).

15.5.1 Justice Sector Service Delivery Performance

The accused’s right at all stages of the proceedings to humane conditions, and freedom from torture,
was the second-best performing of all accused’s rights examined at the pre-trial stage and at all stages.
The median Justice Sector Service Delivery Scorecard grade and score was Very Good and 100
percent. Indeed, 52 cases achieved a perfect score, and only five cases scored less than Very Good
— with two achieving Good results (and a score of 75 percent), and three assessed as Poor (with a
score of 50 percent). Most of the cases (4 cases or 80 percent) were infringement cases.

15.5.2 Humane Conditions, and Freedom from Torture
There was nothing in any of the 57 monitored cases to suggest that the accused may have been subject

to psychological or physical coercion, torture, ill-treatment, duress, threats, deceit, or other unlawful
treatment at any point while held in custody in connection with the case.
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Among the five cases that achieved less than a perfect score, the common feature was that none of
the accused in those cases had been informed at the pre-trial stage of their right to file a complaint
regarding conditions of custody or ask if the accused would exercise this right. Two of these accused
were also not informed of such a right at the trial stage. However, as noted above, given the lack of
indication that such conditions had occurred, this may have explained the courts’ omission in those
cases. No other procedural irregularities were recorded vis-a-vis the accused’s right to humane
conditions and freedom from torture.
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16.Recommendations (by Theme)

Note: This section sets out recommendations arising from the project data organized by theme. For
recommendations arising from the project data but organized by stakeholder, see Annex A. In
addition, trial monitors have provided recommendations based on their personal observations and
views. These are set out in Annex B.

This activity’s second objective, as discussed above in Section 3, was as follows:

Reform DV legal protection in Mongolia by offering data-driven
recommendations for systemic improvement

Accordingly, set out below are a series of recommendations for systemic improvement that draw
directly from the data gathered through this activity and as analyzed immediately above. In addition,
these recommendations mention, where relevant, UPR recommendations from Mongolia’s recent third
cycle review for which Mongolia has indicated its support and intention to implement.

One of the activity’s stakeholders — the JGC — requested that this activity provide feedback on the
prospect of the establishment of specialized family courts in Mongolia. This is addressed to some
extent in the below recommendations. However, it proved beyond the scope of this activity to
thoroughly evaluate this prospect, which arguably requires a separate and likely comparative study of
different family court models. Moreover, the data gathered through this activity, with its focus on due
process or fair trial, was of limited relevance in addressing the question of whether a separate or
integrated model of family court would provide better justice outcomes. Therefore, the
recommendations below are unable to offer a conclusion on this point. However, the recommendations
do indicate where the data gathered may be relevant to the question of specialized family courts.

Finally, it should also be noted that during their evaluation of this activity, trial monitors discussed their
monitoring experience for this activity, on systemic improvements that could be considered. Monitors
offered 13 broad recommendations and their detailed feedback, comments and recommendations are,
as noted above, set out in Annex B and contain rich, useful insights particularly into the practical
realities of DV cases. However, since monitors’ feedback was based on individual, anecdotal
experiences whereas the agreed activity design agreed to put forward data-driven recommendations,
the recommendations below are based on the data analysis elaborated in this report. Nevertheless,
monitors’ feedback in Annex B may provide law and policy makers with additional ideas.
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a. Victim’s Rights

Report section
containing data

underlying
recommendation

Victim’s Safety To police:

Assessment e Complete DV risk assessments in every case in which it is required, and consistent with

(Section 13.1) supported UPR recommendations 116.129-116.130 and 116.132,%! undertake capacity-
building training where relevant on conducting effective victim-centered threat
assessments

To social workers:

e Complete DV situational assessments in all high-risk cases, and consistent with supported
UPR recommendation 116.133,%? undertake capacity-building training where relevant on
conducting effective victim-centered threat assessments

To associated support services:
e  Consistent with supported UPR recommendations 116.128 and 116.133,2% strengthen
capacity to provide pre-trial psychological care to alleged victims

To judges, prosecutors, victims’ lawyers, and/or police:

e  Consistent with supported UPR recommendations 116.128 and 116.133,%4 inquire about
whether safety measures should be imposed for the protection of the alleged victim where
appropriate, especially if the alleged victim has not raised this but the case appears to be
high risk

e  Consistent with supported UPR recommendation 116.131,%° prevent accused from
accessing case file information about the alleged victim (e.g. their current address) in high
risk cases

21 UPR Recommendation 116.129: “Take further steps to combat violence against women, including by ensuring that police
officers are trained in how to conduct effective and victim-centred threat assessments” (Denmark).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

22 UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

23 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

24 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

25 UPR Recommendation 116.131: “Establish a legal environment protecting the privacy of the victims of sexual abuse, and
set up a system for professional and safe facilities for victim rehabilitation” (Estonia).
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Report section
containing data

underlying
recommendation

e Consistent with supported UPR recommendations 116.128 and 116.133,2 refer alleged
victims to pre-trial psychological care services where appropriate

e Refrain from victim-blaming and reliance on gender stereotypes, and consistent with UPR
recommendation 116.132,%7 undertake capacity-building training where relevant on victim-
blaming and gender stereotypes

To judges:

e Prevent victim-blaming and use of gender stereotypes in court, and where relevant and
consistent with UPR recommendation 116.132,%2 undertake capacity-building training on
victim-blaming and gender stereotypes

e Inform all alleged victims of their right not to testify against family members

e  Consistent with supported UPR recommendations 116.128, 116.130, and 116.133,2°
ensure alleged victims leave courtrooms 15 minutes before accused in high risk cases and
monitor that this is respected

To the JGC:

e  Consistent with supported UPR recommendations 116.128, 116.130, and 116.133,%°
separate court building entrances for alleged victims and accused or, at a minimum,
require staggered departures of victims and accused

e  Consistent with supported UPR recommendations 116.128, 116.130, and 116.133,3!
separate waiting areas for alleged victims and accused

26 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

27 UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

28 UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

29 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

30 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

31 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

Ill. Recommendations and Capacity-Building Outcomes | 16. Recommendations Page 95



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

Report section
containing data

underlying
recommendation

e Consistent with supported UPR recommendations 116.128, 116.130, and 116.133,%?
systematically provide all alleged victims with information about security and support
measures available to them

e Study whether, and if so how, specialized family courts might provide better outcomes to
alleged victims in terms of ensuring their safety and in the guarantee of victims’ procedural
rights at all stages

e  Study whether victim safety in courts has improved or diminished since the abolition of the
marshal service in courts

To the JGC and police:

e  Consistent with supported UPR recommendations 116.128, 116.130, and 116.133,33
universally conduct security checks, including weapons screenings

e  Consistent with supported UPR recommendations 116.128, 116.130, and 116.133,3*
ensure sufficient presence of security personnel in court buildings

e  Consistent with supported UPR recommendations 116.128, 116.130, and 116.133,3%
provide security escorts for alleged victims in and around court buildings in high-risk cases

Right to Relevant To judges:
Information Concerning

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

82 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

33 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

34 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

35 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Report section
containing data

underlying
recommendation

Violations and e  Consistent with supported UPR recommendation 116.133,3¢ inform all alleged victims of
Reparation Mechanisms their core legal rights and duties and provide associated explanations of these rights and
(Section 13.2) duties tailored to the victim’s capacity, not only in criminal but also infringement cases
Right to Equal and To judges and court administrators:

Effective Access to e  Consistent with supported UPR recommendations 116.128 and 116.133,% inform alll
Justice alleged victims of hearing dates

(Section 13.3)

To judges:

e Adequately address alleged victims’ arguments/evidence in all judgments

e Consistent with supported UPR recommendations 116.128 and 116.133,%8 ensure alleged
victims have a full opportunity to participate in court

e Encourage victims to present views on a desirable outcome in a case

e  Consistent with supported UPR recommendations 116.128 and 116.133,3° adequately
explain the substance of judgments to all alleged victims

e  Consistent with supported UPR recommendations 116.128 and 116.133,%° adequately
explain the appeals process to alleged victims

To judges, prosecutors, lawyers, representatives, and/or police:

e Treat alleged victims with kindness and compassion, and where relevant and consistent
with UPR recommendation 116.132,%! undertake capacity-building training on the specific
needs and vulnerabilities of DV victims

Right to Adequate, To victims’ lawyers and representatives, police, prosecutors, and judges:

Effective, and Prompt e  Consistent with supported UPR recommendations 116.128 and 116.133,%? inform alleged
Reparation for Harm victims of their right to file claims for reparation

Suffered

(Section 13.4)

36 UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

37 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

%8 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

39 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

40 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

4l UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

42 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Report section Recommendations for the treatment of DV cases based on monitoring data
containing data

underlying
recommendation

e  Consistent with supported UPR recommendations 116.128 and 116.133,% inform alleged
victims of all types of harm for which they can claim compensation

e  Consistent with supported UPR recommendations 116.128 and 116.133,* inform alleged
victims of all types of compensation which they can claim

To judges:
e Adequately address alleged victims’ arguments/evidence regarding claims for reparation in
all judgments

b. Accused’s Rights at Trial

Report section Recommendations for the treatment of DV cases based on monitoring data
containing data

underlying
recommendation

Right to a Trial by a To judges:
Competent, e Inform all accused of their procedural rights and provide associated explanations of these
Independent, and rights tailored to the accused’s capacity
Impartial Tribunal e Refrain from and prevent others from intimidating accused or making discriminatory,
Established by Law biased, or unethical comments about them
(Section 14.1) e Prevent mobile phone use by any party in court

e Ensure deliberations are proportionate in length to the severity of charges and complexity

of cases

To judges, prosecutors, lawyers, representatives, court administrators, victims, and
accused:
e Refrain from using mobile phones in court

To the JGC:

e  Study whether, and if so how, specialized family courts might ensure better outcomes in
terms of the independence and impartiality of courts considering DV cases and in the
guarantee of accused’s procedural rights at trial

43 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

4 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Report section Recommendations for the treatment of DV cases based on monitoring data
containing data

underlying
recommendation

Right to a Public Hearing | To court administrators:
(Section 14.2) e Make court schedules systematically available in a timely fashion on court websites and on
display in courthouses, not only in criminal but also infringement cases

To judges:
e Ensure that persons are denied access to hearings only on valid legal bases

To the JGC:
e Ensure courtrooms are of adequate size

Right to be Presumed To judges:
Innocent, and Notto be |e  Prevent accused from appearing in court in a manner which may create a perception of

Compelled to Testify or their guilt, e.g. in shackles or a prison uniform
Confess Guilt e Inform all accused of their rights within their right to be presumed innocent and not to be
(Section 14.3) compelled to testify or confess guilt, and provide associated explanations of these rights

tailored to the accused’s capacity
o Refrain from making public statements prior to verdicts suggesting the accused is guilty

To judges, prosecutors, lawyers, and representatives:
e Refrain from pressuring accused to plead guilty during questioning

Right to Objective and To prosecutors:

Comprehensive e Adequately discuss the contents of the case file in all cases
Evaluation of Evidence |e  Adequately and representatively discuss the accused’s pre-trial statement in court, if any,
(Section 14.4) unless a legitimate protection or public order reason prevents this

To judges:

e Consider all relevant questions from all parties

e Prevent irrelevant or inadmissible evidence from being heard

e Prevent victims, witnesses, and experts testifying in the presence of other victims,
witnesses, and experts who have not yet testified in the case

e Inform all testifying victims, witnesses, and experts of their rights in connection with
testifying, and provide associated explanations of these rights tailored to their capacity

To judges and defense lawyers:
e Ensure that accused have a fair opportunity to present a defense

Right to Equality of Arms | To judges:
(Section 14.5) o Afford all accused the opportunity to make closing remarks and have the last word at trial
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underlying
recommendation

Right to Defend Oneself
in Person and Through
Counsel

(Section 14.6)
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Recommendations for the treatment of DV cases based on monitoring data

To prosecutors, police, and judges:
e Ensure that all accused receive adequate and timely access to relevant information about
their case

To judges:

e Refrain from prejudging the accused’s guilt or innocence

o Afford all accused a sufficient opportunity to obtain and comment on observations filed or
evidence submitted by the prosecution

e Where accused are removed from the court for valid protection reasons during testimony of
a victim, witness, or expert, ensure that the accused has an opportunity to learn and
respond to the contents of that testimony and question the person

To the JGC:
e Ensure that courts have sufficient time to conduct all trials

To defense lawyers:
e Maintain ongoing communication with accused during trials
e Adequately seek the accused’s instructions

Right to a Public
Judgment and a
Reasoned Judgment
(Section 14.7)

To the JGC:

e Ensure that all courts have ongoing audio-video recording capabilities for all trials

e  Study whether, and if so how, specialized family courts might ensure better outcomes in
terms of the substantive justice obtained by all parties in DV cases

To judges:

e Inform alleged victims and accused of their rights to familiarize themselves with the official
record and raise concerns in its regard, and provide associated explanations of these
rights tailored to their capacity

o Afford all participating citizen’s representatives with an opportunity to offer their opinion as
to the proper outcome of a case

e Where alleged victims recant prior statements implicating the accused in a DV offence,
make inquiries to be satisfied that this does not owe to fear of repercussions

e Inrendering a verdict in a DV case, do not assign significant weight to victim’s recantation
of prior statements implicating the accused in a DV offence

e Inform acquitted accused of their right to compensation for unlawful acts by the authorities
conducted during infringement or criminal proceedings, and provide associated
explanations of these rights tailored to their capacity

¢ Read at least a summary of the judgment (providing reasons) in court

o Adequately address the prosecution and defense cases in written judgments

e Maintain consistency between the verdict announced in the oral judgment and that
contained in the written judgment

e Ensure that all written judgments are released to the public unless there are valid legal
protection reasons preventing this

e  Ensure that written judgments are released to the parties within the time limits
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C. Accused’s Rights Pre-Trial and at All Stages

Report section
containing data
underlying
recommendation

Right to Liberty, to
Independence and
Impartiality, and to
Challenge the
Lawfulness of Detention
(Section 15.1)

Recommendations for the treatment of DV cases based on monitoring data

To police:
e Ensure that all arrested accused are presented with an arrest warrant unless this is legally
unnecessary

To judges:

e Refrain from having any contact with parties during the pre-trial stage that might be
perceived as being inappropriate

o Provide adequate reasons for decisions regarding the imposition of pre-trial measures of
restraint

To judges and defense lawyers:
e Where there are procedures to impose pre-trial measures of restraint on accused, ensure
that the accused has an opportunity to be heard in the determination process

To the JGC:

e  Study whether, and if so how, specialized family courts might ensure better outcomes in
terms of the independence and impartiality of courts considering DV cases and in the
guarantee of accused’s procedural rights at trial

Right to Information and
to Access the Outside
World

(Section 15.2)

To police:

o Immediately inform all accused of their rights following arrest, and provide associated
explanations of these rights tailored to their capacity

o Within the legal time limit, notify all accused’s arrest to either a family member, a defense
lawyer, or for foreign accused, the accused’s diplomatic mission

To detoxification units:
e Ensure that all accused held in a detoxification unit are informed of their rights following
arrest, and provide associated explanations of these rights tailored to their capacity

Right to Legal Counsel,
and to Adequate Time
and Facilities to Present
a Defense

(Section 15.3)

To police:

¢ Immediately inform all accused of their rights to legal assistance and to remain silent, and
provide associated explanations of these rights tailored to their capacity

e Prevent any accused who has requested a defense lawyer from speaking to anyone about
the alleged offense until the defense lawyer has arrived

To police, prosecutors, and defense lawyers:
e Ensure all accused have a sufficient opportunity to read, make notes from, or make
unlimited copies of their case file at the pre-trial stage

To judges, prosecutors, and defense lawyers:

e Ensure all accused have adequate time and facilities to prepare a defense at the pre-trial
stage considering the complexity of the case, seriousness of the charges, and volume of
material to be reviewed
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Report section
containing data

underlying
recommendation

Rights During To police:
Interrogation e Inform all accused of their rights in connection with interrogation, and provide associated
(Section 15.4) explanations of these rights tailored to their capacity

e Prevent any accused being interrogated without a lawyer where the accused is legally
required to have legal representation

e Provide all accused with a copy of the interrogation record to read, or read it to them

e Afford all accused with an opportunity to make corrections and include additional
information into the interrogation record, not only in criminal but also infringement cases

Right to Humane To the Judicial General Council of Mongolia:

Conditions, and e  Consistent with supported UPR recommendations 116.4 and 116.53-116.55,*° ensure that
Freedom from Torture investigations of any allegations of torture are appropriately linked to the future

(Section 15.5) independent procedure to investigate complaints of torture as provided for in the Optional

Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment

To police and judges:

e Inform all accused at the pre-trial stage of their right to file a complaint regarding conditions
of custody and inquire about whether accused will exercise this right, not only in criminal
but also infringement cases, and, subject to implementation, inform accused as appropriate
about the linked independent complaint procedure to be established under supported UPR
recommendations 116.4 and 116.53-116.55%6

45 UPR Recommendation 116.4: “Accelerate the implementation of the national mechanism for the prevention of torture,
and establish an independent and effective procedure to investigate complaints of torture, particularly against persons
deprived of their liberty, as provided for in the Optional Protocol to the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment” (Mexico).

UPR Recommendation 116.53: “Continue its efforts in the fight against torture so that the legislative framework will enable
independent complaints mechanisms and the prompt and impartial investigation of alleged cases of torture” (Romania).
UPR Recommendation 116.54: “Put in place an effective and independent complaints mechanism to investigate allegations
of torture” (Spain).

UPR Recommendation 116.55: “Strengthen and ensure the effectiveness of the mechanisms for submission and
investigation of complaints of torture” (Botswana).

46 UPR Recommendation 116.4: “Accelerate the implementation of the national mechanism for the prevention of torture,
and establish an independent and effective procedure to investigate complaints of torture, particularly against persons
deprived of their liberty, as provided for in the Optional Protocol to the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment” (Mexico).

UPR Recommendation 116.53: “Continue its efforts in the fight against torture so that the legislative framework will enable
independent complaints mechanisms and the prompt and impartial investigation of alleged cases of torture” (Romania).
UPR Recommendation 116.54: “Put in place an effective and independent complaints mechanism to investigate allegations
of torture” (Spain).

UPR Recommendation 116.55: “Strengthen and ensure the effectiveness of the mechanisms for submission and
investigation of complaints of torture” (Botswana).
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17. Capacity-Building Outcomes

Finally, this report revisits this activity’s third objective, which was discussed above in Section 3 and
was as follows:

ERSIEIIGEM Build capacity of the monitors

In this regard, it is noted that the activity achieved strong outcomes through its official monitor training.
As discussed in greater detail in Section 1.2.3 above.

¢ median overall satisfaction with the training was 4.64/5;

e monitors rated satisfaction of 4.3/5 or above for every aspect of course design;

e at least 73 percent of monitors identified each module as being very valuable; and

¢ monitors self-assessed that they had improved knowledge/skills for each topic by 57 percent.

Supplementing this feedback, trial monitors were asked during a Peer Group Discussion to provide
feedback on their learnings, if any, during the activity. This question was posed in an open-ended way
so as to not limit or influence monitors’ possible responses. 33 out of the 34 monitors provided
responses. Monitors universally reported that their participation in the activity had developed their
capacity both in terms of knowledge and professional skills.

a. Extended Knowledge

The areas in which monitors identified extending their knowledge are set out below in Figure 45.
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Figure 45: Monitors' knowledge areas improved through the activity

Most monitors (72.7 percent) reported improved understanding of DV and GBV in Mongolia. For
instance, one monitor described how “| have acquired information on the implementation of the newly
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adopted Law to Combat Domestic Violence and the Criminal Code, the execution of their relevant
provisions, how the police, prosecutors and judges ensure the rights of domestic violence victims and
their attitudes towards the victims”.

International law knowledge also improved for 12.1 percent of monitors, with one noting how they were
“introduced to the international approaches to DV crimes and misdemeanors and investigation and
judicial standards”.

Nearly half of all monitors (48.5 percent) reported an improved understanding of court and criminal
procedure through their participation. As one monitor described, “I| became acquainted with the
attitudes of law enforcement officers towards DV, the compilation of case file, prosecutor's oversight,
sentencing proposal, and trial proceedings”.

6.1 percent of monitors learned more about the socio-economic drivers of DV, including “alcoholism as
a major source of family disputes” and the role of unemployment. Similarly, 6.1 percent of monitors
had greater exposure to challenges victims face, e.g. “lack of standards on victims’ rights”.

b. Deepened Professional Skills

In addition, monitors identified 11 skill areas as having been deepened through their participation in
the trial monitoring activity. These are detailed in Figure 46.
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Figure 46: Monitors' deepened professional skills through the activity

Over a quarter of all trial monitors (27.3 percent) reported improving their skills of trial observation and
monitoring through their participation in the activity. One noted that they had “acquired observation
techniques, which was a very important asset”.
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Nearly 1 in 10 monitors (9.1 percent) highlighted expanded skills vis-a-vis training via their participation,
presumably meaning their participation in the trial monitoring trainings undertaken. As one monitor
explained, “[tlhe methods and forms of preparing observers by conducting advance experiential
learning method by the IDLO project has improved my approach in organizing future training. Also,
working on monitoring tools seemed to take time, but by receiving new information | have cultivated an
important method to evaluate the problem from many angles in its practical application.”

Some monitors (12.1 percent) improved their teamwork skills through the activity. One monitor
explained how this would have an enduring impact, noting that “[b]y learning successful teamwork
efforts and training methods, | have learned methods to organize training at our organization”.

One in five monitors (21.2 percent) also commended the activity for improving their practical
approaches in preventing DV. For instance, one said that they had improved vis-a-vis “what to focus
on in providing referral, advice, and cooperation assistance to DV victims in the future”. For others, the
trial monitoring served to enlighten them as to the general benefits that more practical approaches
could have. One monitor said that “I have cultivated an important method to evaluate the problem from
many angles in its practical application” while another noted learning more about “work orientations of
the organizations operating in the field to combat DV”.

9.1 percent of monitors were grateful for the networking opportunity that their participation afforded,
and the impact this could have on their future work. According to one monitor, “I have expanded my
circle of acquaintances and the opportunities for cooperation in the field have vastly improved.” Indeed,
3 percent of monitors noted that their participation had “increased opportunities for offering advice and
referral services to DV victims”.

One monitor (3 percent) also reported that participating in the activity had improved their ability to
determine “what to focus on in acting as a legal representative”. Another monitor reported that their
participation had improved their time management and project management skills. Finally, one monitor
reported that the trial monitoring activity had provided valuable general experience that would serve as
“a good start for our next project” for their NGO.
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Annex A.Recommendations for Each Stakeholder

Judicial General Council of Mongolia

Report section containing data
underlying recommendation

Victim’s Rights

e Consistent with supported UPR recommendations 116.128, 116.130, and Victim’s Safety Assessment
116.133,*" separate court building entrances for alleged victims and accused (Section 13.1)
or, at a minimum, require staggered departures of victims and accused

e Consistent with supported UPR recommendations 116.128, 116.130, and
116.133,*8 separate waiting areas for alleged victims and accused

e Consistent with supported UPR recommendations 116.128, 116.130, and
116.133,*° systematically provide all alleged victims with information about
security and support measures available to them

e  Study whether, and if so how, specialized family courts might provide better
outcomes to alleged victims in terms of ensuring their safety and in the
guarantee of victims’ procedural rights at all stages

e  Study whether victim safety in courts has improved or diminished since the
abolition of the marshal service in courts

e Consistent with supported UPR recommendations 116.128, 116.130, and
116.133,%° universally conduct security checks, including weapons screenings

47 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

48 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

49 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

50 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).
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e Consistent with supported UPR recommendations 116.128, 116.130, and
116.133,5! ensure sufficient presence of security personnel in court buildings

e Consistent with supported UPR recommendations 116.128, 116.130, and
116.133,%2 provide security escorts for alleged victims in and around court
buildings in high risk cases

Accused’s Rights at Trial

e Study whether, and if so how, specialized family courts might ensure better Right to a Trial by a Competent,
outcomes in terms of the independence and impartiality of courts considering Independent, and Impartial Tribunal
DV cases and in the guarantee of accused’s procedural rights at trial Established by Law
(Section 14.1)
e Ensure courtrooms are of adequate size Right to a Public Hearing (Section
14.2)
e Ensure that courts have sufficient time to conduct all trials Right to Defend Oneself in Person

and Through Counsel
(Section 14.6)

e Ensure that all courts have ongoing audio-video recording capabilities for all Right to a Public Judgment and a
trials Reasoned Judgment
e  Study whether, and if so how, specialized family courts might ensure better (Section 14.7)

outcomes in terms of the substantive justice obtained by all parties in DV cases

Accused’s Rights Pre-Trial and at All Stages

e  Study whether, and if so how, specialized family courts might ensure better Right to Liberty, to Independence
outcomes in terms of the independence and impartiality of courts considering | and Impartiality, and to Challenge
DV cases and in the guarantee of accused’s procedural rights at trial the Lawfulness of Detention

(Section 15.1)

e Consistent with supported UPR recommendations 116.4 and 116.53-116.55,%% | Right to Humane Conditions, and
ensure that investigations of any allegations of torture are appropriately linked | Freedom from Torture

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

51 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

52 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

53 UPR Recommendation 116.4: “Accelerate the implementation of the national mechanism for the prevention of torture,
and establish an independent and effective procedure to investigate complaints of torture, particularly against persons
deprived of their liberty, as provided for in the Optional Protocol to the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment” (Mexico).
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to the future independent procedure to investigate complaints of torture as (Section 15.5)
provided for in the Optional Protocol to the Convention against Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment

Judges

Report section containing data

underlying recommendation

Victim’s Rights

e Consistent with supported UPR recommendations 116.128 and 116.133,%* Victim’s Safety Assessment
inquire about whether safety measures should be imposed for the protection of |(Section 13.1)
the alleged victim where appropriate, especially if the alleged victim has not
raised this but the case appears to be high risk

e Consistent with supported UPR recommendation 116.131,% prevent accused
from accessing case file information about the alleged victim (e.g. their current
address) in high risk cases

e  Consistent with supported UPR recommendations 116.128 and 116.133,5¢
refer alleged victims to pre-trial psychological care services where appropriate

e Refrain from victim-blaming and reliance on gender stereotypes, and consistent
with UPR recommendation 116.132,5 undertake capacity-building training
where relevant on victim-blaming and gender stereotypes

e Prevent victim-blaming and use of gender stereotypes in court

¢ Inform all alleged victims of their right not to testify against family members

e Ensure alleged victims leave courtrooms 15 minutes before accused in high
risk cases and monitor that this is respected

e  Consistent with supported UPR recommendation 116.133,%8 inform all alleged | Right to Relevant Information
victims of their core legal rights and duties and provide associated explanations | Concerning Violations and
Reparation Mechanisms

UPR Recommendation 116.53: “Continue its efforts in the fight against torture so that the legislative framework will enable
independent complaints mechanisms and the prompt and impartial investigation of alleged cases of torture” (Romania).
UPR Recommendation 116.54: “Put in place an effective and independent complaints mechanism to investigate allegations
of torture” (Spain).

UPR Recommendation 116.55: “Strengthen and ensure the effectiveness of the mechanisms for submission and
investigation of complaints of torture” (Botswana).

54 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

% UPR Recommendation 116.131: “Establish a legal environment protecting the privacy of the victims of sexual abuse, and
set up a system for professional and safe facilities for victim rehabilitation” (Estonia).

5% UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

57 UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

58 UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Report section containing data
underlying recommendation

of these rights and duties tailored to the victim’s capacity, not only in criminal (Section 13.2)
but also infringement cases

e Consistent with supported UPR recommendations 116.128 and 116.133,%° Right to Equal and Effective Access
inform all alleged victims of hearing dates to Justice
e Adequately address alleged victims’ arguments/evidence in all judgments (Section 13.3)

e Consistent with supported UPR recommendations 116.128 and 116.133,50
ensure alleged victims have a full opportunity to participate in court

e Encourage victims to present views on a desirable outcome in a case

e  Consistent with supported UPR recommendations 116.128 and 116.133,%*
adequately explain the substance of judgments to all alleged victims

e  Consistent with supported UPR recommendations 116.128 and 116.133,%2
adequately explain the appeals process to alleged victims

e Treat alleged victims with kindness and compassion, and where relevant and
consistent with UPR recommendation 116.132,%2 undertake capacity-building
training on the specific needs and vulnerabilities of DV victims

e  Consistent with supported UPR recommendations 116.128 and 116.133,54 Right to Adequate, Effective, and
inform alleged victims of their right to file claims for reparation Prompt Reparation for Harm

e  Consistent with supported UPR recommendations 116.128 and 116.133,% Suffered
inform alleged victims of all types of harm for which they can claim (Section 13.4)
compensation

% UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

60 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

61 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

62 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

63 UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

64 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

65 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Report section containing data
underlying recommendation

e Consistent with supported UPR recommendations 116.128 and 116.133,56
inform alleged victims of all types of compensation which they can claim

e Adequately address alleged victims’ arguments/evidence regarding claims for
reparation in all judgments

Accused’s Rights at Trial

e Inform all accused of their procedural rights and provide associated Right to a Trial by a Competent,
explanations of these rights tailored to the accused’s capacity Independent, and Impartial Tribunal
e Refrain from and prevent others from intimidating accused or making Established by Law
discriminatory, biased, or unethical comments about them (Section 14.1)

e Prevent mobile phone use by any party in court

e Ensure deliberations are proportionate in length to the severity of charges and
complexity of cases

e Refrain from using mobile phones in court

e Ensure that persons are denied access to hearings only on valid legal bases Right to a Public Hearing (Section

14.2)
e Prevent accused from appearing in court in a manner which may create a Right to be Presumed Innocent, and
perception of their guilt, e.g. in shackles or a prison uniform Not to be Compelled to Testify or
e Inform all accused of their rights within their right to be presumed innocent and | Confess Guilt
not to be compelled to testify or confess guilt, and provide associated (Section 14.3)
explanations of these rights tailored to the accused’s capacity
e Refrain from making public statements prior to verdicts suggesting the accused
is guilty
e Refrain from pressuring accused to plead guilty during questioning
e Consider all relevant questions from all parties Right to Objective and
e Preventirrelevant or inadmissible evidence from being heard Comprehensive Evaluation of
e Prevent victims, witnesses, and experts testifying in the presence of other Evidence
victims, witnesses, and experts who have not yet testified in the case (Section 14.4)

e Inform all testifying victims, witnesses, and experts of their rights in connection
with testifying, and provide associated explanations of these rights tailored to
their capacity

e Ensure that accused have a fair opportunity to present a defense

e Afford all accused the opportunity to make closing remarks and have the last Right to Equality of Arms (Section

word at trial 14.5)

e Ensure that all accused receive adequate and timely access to relevant Right to Defend Oneself in Person
information about their case and Through Counsel

e Refrain from prejudging the accused’s guilt or innocence (Section 14.6)

e Afford all accused a sufficient opportunity to obtain and comment on
observations filed or evidence submitted by the prosecution

e  Where accused are removed from the court for valid protection reasons during
testimony of a victim, witness, or expert, ensure that the accused has an
opportunity to learn and respond to the contents of that testimony and question
the person

66 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Inform alleged victims and accused of their rights to familiarize themselves with
the official record and raise concerns in its regard, and provide associated
explanations of these rights tailored to their capacity

Afford all participating citizen’s representatives with an opportunity to offer their
opinion as to the proper outcome of a case

Where alleged victims recant prior statements implicating the accused in a DV
offence, make inquiries to be satisfied that this does not owe to fear of
repercussions

In rendering a verdict in a DV case, do not assign significant weight to victim’s
recantation of prior statements implicating the accused in a DV offence

Inform acquitted accused of their right to compensation for unlawful acts by the
authorities conducted during infringement or criminal proceedings, and provide
associated explanations of these rights tailored to their capacity

Read at least a summary of the judgment (providing reasons) in court
Adequately address the prosecution and defense cases in written judgments
Maintain consistency between the verdict announced in the oral judgment and
that contained in the written judgment

Ensure that all written judgments are released to the public unless there are
valid legal protection reasons preventing this

Ensure that written judgments are released to the parties within the time limits

Report section containing data
underlying recommendation

Right to a Public Judgment and a
Reasoned Judgment
(Section 14.7)

Accused’s Rights Pre-Trial and at All Stages

Refrain from having any contact with parties during the pre-trial stage that
might be perceived as being inappropriate

Provide adequate reasons for decisions regarding the imposition of pre-trial
measures of restraint

Where there are procedures to impose pre-trial measures of restraint on
accused, ensure that the accused has an opportunity to be heard in the
determination process

Right to Liberty, to Independence
and Impatrtiality, and to Challenge
the Lawfulness of Detention
(Section 15.1)

Ensure all accused have adequate time and facilities to prepare a defense at
the pre-trial stage considering the complexity of the case, seriousness of the
charges, and volume of material to be reviewed

Right to Legal Counsel, and to
Adequate Time and Facilities to
Present a Defense

(Section 15.3)

Inform all accused at the pre-trial stage of their right to file a complaint
regarding conditions of custody and inquire about whether accused will
exercise this right, not only in criminal but also infringement cases, and, subject
to implementation, inform accused as appropriate about the linked independent
complaint procedure to be established under supported UPR recommendations
116.4 and 116.53-116.55%7

Right to Humane Conditions, and
Freedom from Torture
(Section 15.5)

67 UPR Recommendation 116.4: “Accelerate the implementation of the national mechanism for the prevention of torture,
and establish an independent and effective procedure to investigate complaints of torture, particularly against persons
deprived of their liberty, as provided for in the Optional Protocol to the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment” (Mexico).

UPR Recommendation 116.53: “Continue its efforts in the fight against torture so that the legislative framework will enable
independent complaints mechanisms and the prompt and impartial investigation of alleged cases of torture” (Romania).
UPR Recommendation 116.54: “Put in place an effective and independent complaints mechanism to investigate allegations
of torture” (Spain).

UPR Recommendation 116.55: “Strengthen and ensure the effectiveness of the mechanisms for submission and
investigation of complaints of torture” (Botswana).
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Prosecutors

Report section containing data
underlying recommendation

Victim’s Rights

e  Consistent with supported UPR recommendations 116.128 and 116.133,%8 Victim’s Safety Assessment
inquire about whether safety measures should be imposed for the protection of |(Section 13.1)
the alleged victim where appropriate, especially if the alleged victim has not
raised this but the case appears to be high risk

e  Consistent with supported UPR recommendation 116.131,%° prevent accused
from accessing case file information about the alleged victim (e.g. their current
address) in high risk cases

e  Consistent with supported UPR recommendations 116.128 and 116.133,7°
refer alleged victims to pre-trial psychological care services where appropriate

e Refrain from victim-blaming and reliance on gender stereotypes, and consistent
with UPR recommendation 116.132,7! undertake capacity-building training
where relevant on victim-blaming and gender stereotypes

e Treat alleged victims with kindness and compassion, and where relevant and Right to Equal and Effective Access
consistent with UPR recommendation 116.132,7? undertake capacity-building | to Justice

training on the specific needs and vulnerabilities of DV victims (Section 13.3)
e  Consistent with supported UPR recommendations 116.128 and 116.133,73 Right to Adequate, Effective, and
inform alleged victims of their right to file claims for reparation Prompt Reparation for Harm
Suffered

(Section 13.4)

68 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

69 UPR Recommendation 116.131: “Establish a legal environment protecting the privacy of the victims of sexual abuse, and
set up a system for professional and safe facilities for victim rehabilitation” (Estonia).

0 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

" UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

2 UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

73 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Report section containing data
underlying recommendation

Recommendations for the treatment of DV cases based on monitoring data

e  Consistent with supported UPR recommendations 116.128 and 116.133,7
inform alleged victims of all types of harm for which they can claim
compensation

e  Consistent with supported UPR recommendations 116.128 and 116.133,7°
inform alleged victims of all types of compensation which they can claim

Accused’s Rights at Trial

e Refrain from using mobile phones in court Right to a Trial by a Competent,
Independent, and Impartial Tribunal
Established by Law

(Section 14.1)

e Refrain from pressuring accused to plead guilty during questioning Right to be Presumed Innocent, and
Not to be Compelled to Testify or
Confess Guilt

(Section 14.3)

e Adequately discuss the contents of the case file in all cases Right to Objective and
e Adequately and representatively discuss the accused’s pre-trial statement in Comprehensive Evaluation of

court, if any, unless a legitimate protection or public order reason prevents this | Evidence
(Section 14.4)

e Ensure that all accused receive adequate and timely access to relevant Right to Defend Oneself in Person
information about their case and Through Counsel
(Section 14.6)

Accused’s Rights Pre-Trial and at All Stages

e Ensure all accused have a sufficient opportunity to read, make notes from, or | Accused’s Right to Legal Counsel,
make unlimited copies of their case file at the pre-trial stage and Adequate Time and Facilities to

e Ensure all accused have adequate time and facilities to prepare a defense at | Prepare a Defense (Section 15.3)
the pre-trial stage considering the complexity of the case, seriousness of the
charges, and volume of material to be reviewed

Police

Report section containing data
underlying recommendation

Recommendations for the treatment of DV cases based on monitoring data

Victim’s Rights

e Complete DV risk assessments in every case in which it is required, and Victim’s Safety Assessment
consistent with supported UPR recommendations 116.129-116.130 and (Section 13.1)

4 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

7S UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Report section containing data
underlying recommendation

116.132,7¢ undertake capacity-building training where relevant on conducting
effective victim-centered threat assessments

e Consistent with supported UPR recommendations 116.128 and 116.133,77
inquire about whether safety measures should be imposed for the protection of
the alleged victim where appropriate, especially if the alleged victim has not
raised this but the case appears to be high risk

e Consistent with supported UPR recommendation 116.131,78 prevent accused
from accessing case file information about the alleged victim (e.g. their current
address) in high risk cases

e  Consistent with supported UPR recommendations 116.128 and 116.133,7°
refer alleged victims to pre-trial psychological care services where appropriate

e Refrain from victim-blaming and reliance on gender stereotypes, and consistent
with UPR recommendation 116.132,%° undertake capacity-building training
where relevant on victim-blaming and gender stereotypes

e Consistent with supported UPR recommendations 116.128, 116.130, and
116.133,8 universally conduct security checks, including weapons screenings

e Consistent with supported UPR recommendations 116.128, 116.130, and
116.133,%2 ensure sufficient presence of security personnel in court buildings

76 UPR Recommendation 116.129: “Take further steps to combat violence against women, including by ensuring that police
officers are trained in how to conduct effective and victim-centred threat assessments” (Denmark).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

I UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

8 UPR Recommendation 116.131: “Establish a legal environment protecting the privacy of the victims of sexual abuse, and
set up a system for professional and safe facilities for victim rehabilitation” (Estonia).

 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

80 UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

81 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

82 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).
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Consistent with supported UPR recommendations 116.128, 116.130, and
116.133,%2 provide security escorts for alleged victims in and around court
buildings in high risk cases

Report section containing data
underlying recommendation

Treat alleged victims with kindness and compassion, and where relevant and
consistent with UPR recommendation 116.132,8* undertake capacity-building
training on the specific needs and vulnerabilities of DV victims

Right to Equal and Effective Access
to Justice
(Section 13.3)

Consistent with supported UPR recommendations 116.128 and 116.133,%
inform alleged victims of their right to file claims for reparation

Right to Adequate, Effective, and
Prompt Reparation for Harm

Suffered
(Section 13.4)

e Consistent with supported UPR recommendations 116.128 and 116.133,86
inform alleged victims of all types of harm for which they can claim
compensation

e Consistent with supported UPR recommendations 116.128 and 116.133,87
inform alleged victims of all types of compensation which they can claim

Accused’s Rights at Trial

Right to Defend Oneself in Person
and Through Counsel
(Section 14.6)

e Ensure that all accused receive adequate and timely access to relevant
information about their case

Accused’s Rights Pre-Trial and at All Stages

Right to Liberty, to Independence
and Impatrtiality, and to Challenge
the Lawfulness of Detention
(Section 15.1)

e Ensure that all arrested accused are presented with an arrest warrant unless
this is legally unnecessary

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

8 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.130: “Continue efforts in the prevention of domestic violence and gender-based violence, in
particular by improving the efficiency of law enforcement, organizing awareness-raising campaigns and allocating funds, as
well as by improving access to services and protection for survivors” (Canada).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

84 UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

8 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

8 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

87 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Report section containing data
underlying recommendation

Recommendations for the treatment of DV cases based on monitoring data

¢ Immediately inform all accused of their rights following arrest, and provide Right to Information and to Access
associated explanations of these rights tailored to their capacity the Outside World

e Within the legal time limit, notify all accused’s arrest to either a family member, | (Section 15.2)
a defense lawyer, or for foreign accused, the accused’s diplomatic mission

e Immediately inform all accused of their rights to legal assistance and to remain | Right to Legal Counsel, and to
silent, and provide associated explanations of these rights tailored to their Adequate Time and Facilities to
capacity Present a Defense

e Prevent any accused who has requested a defense lawyer from speaking to (Section 15.3)
anyone about the alleged offense until the defense lawyer has arrived

e Ensure all accused have a sufficient opportunity to read, make notes from, or
make unlimited copies of their case file at the pre-trial stage

e Inform all accused of their rights in connection with interrogation, and provide Rights During Interrogation
associated explanations of these rights tailored to their capacity (Section 15.4)

e Prevent any accused being interrogated without a lawyer where the accused is
legally required to have legal representation

e Provide all accused with a copy of the interrogation record to read, or read it to
them

o Afford all accused with an opportunity to make corrections and include
additional information into the interrogation record

e Inform all accused at the pre-trial stage of their right to file a complaint Right to Humane Conditions, and
regarding conditions of custody and inquire about whether accused will Freedom from Torture
exercise this right, not only in criminal but also infringement cases, and, subject | (Section 15.5)
to implementation, inform accused as appropriate about the linked independent
complaint procedure to be established under supported UPR recommendations
116.4 and 116.53-116.55%

Court Administrators

: S Report section containing data
Recommendations for the treatment of DV cases based on monitoring data P g

underlying recommendation

Victim’s Rights

¢ Inform all alleged victims of hearing dates Right to Equal and Effective Access
to Justice
(Section 13.3)

Accused’s Rights at Trial

88 UPR Recommendation 116.4: “Accelerate the implementation of the national mechanism for the prevention of torture,
and establish an independent and effective procedure to investigate complaints of torture, particularly against persons
deprived of their liberty, as provided for in the Optional Protocol to the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment” (Mexico).

UPR Recommendation 116.53: “Continue its efforts in the fight against torture so that the legislative framework will enable
independent complaints mechanisms and the prompt and impartial investigation of alleged cases of torture” (Romania).
UPR Recommendation 116.54: “Put in place an effective and independent complaints mechanism to investigate allegations
of torture” (Spain).

UPR Recommendation 116.55: “Strengthen and ensure the effectiveness of the mechanisms for submission and
investigation of complaints of torture” (Botswana).
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Report section containing data
underlying recommendation

Recommendations for the treatment of DV cases based on monitoring data

e Refrain from using mobile phones in court Right to a Trial by a Competent,
Independent, and Impartial Tribunal
Established by Law

(Section 14.1)

e Make court schedules systematically available in a timely fashion on court Right to a Public Hearing (Section
websites and on display in courthouses, not only in criminal but also 14.2)
infringement cases

Victims

. o Report section containing data
Recommendations for the treatment of DV cases based on monitoring data P g

underlying recommendation

Accused’s Rights at Trial

e Refrain from using mobile phones in court Right to a Trial by a Competent,
Independent, and Impartial Tribunal
Established by Law

(Section 14.1)

Victims’ Lawyers

Report section containing data
underlying recommendation

Recommendations for the treatment of DV cases based on monitoring data

Victim’s Rights

e  Consistent with supported UPR recommendations 116.128 and 116.133,8° Victim’s Safety Assessment
inquire about whether safety measures should be imposed for the protection of |(Section 13.1)
the alleged victim where appropriate, especially if the alleged victim has not
raised this but the case appears to be high risk

e  Consistent with supported UPR recommendation 116.131,% prevent accused
from accessing case file information about the alleged victim (e.g. their current
address) in high risk cases

e  Consistent with supported UPR recommendations 116.128 and 116.133,%
refer alleged victims to pre-trial psychological care services where appropriate

89 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

% UPR Recommendation 116.131: “Establish a legal environment protecting the privacy of the victims of sexual abuse, and
set up a system for professional and safe facilities for victim rehabilitation” (Estonia).

91 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).
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Report section containing data
underlying recommendation

e Refrain from victim-blaming and reliance on gender stereotypes, and consistent
with UPR recommendation 116.132,%? undertake capacity-building training
where relevant on victim-blaming and gender stereotypes

e Treat alleged victims with kindness and compassion, and where relevant and Right to Equal and Effective Access
consistent with UPR recommendation 116.132,% undertake capacity-building |to Justice

training on the specific needs and vulnerabilities of DV victims (Section 13.3)
e Consistent with supported UPR recommendations 116.128 and 116.133,% Right to Adequate, Effective, and
inform alleged victims of their right to file claims for reparation Prompt Reparation for Harm
e Consistent with supported UPR recommendations 116.128 and 116.133,% Suffered
inform alleged victims of all types of harm for which they can claim (Section 13.4)
compensation

e Consistent with supported UPR recommendations 116.128 and 116.133,%
inform alleged victims of all types of compensation which they can claim

Accused’s Rights at Trial

e Refrain from using mobile phones in court Right to a Trial by a Competent,
Independent, and Impartial Tribunal
Established by Law

(Section 14.1)

e Refrain from pressuring accused to plead guilty during questioning Right to be Presumed Innocent, and
Not to be Compelled to Testify or
Confess Guilt

(Section 14.3)

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

92 UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).
9 UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

% UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

9% UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

9% UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

IV. Annexes | Annex A. Recommendations for each stakeholder Page 119



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

Victims’ Representatives

Report section containing data
underlying recommendation

Victim’s Rights

e Treat alleged victims with kindness and compassion, and where relevant and Right to Adequate, Effective, and
consistent with UPR recommendation 116.132,°7 undertake capacity-building | Prompt Reparation for Harm
training on the specific needs and vulnerabilities of DV victims Suffered

(Section 13.4)

e  Consistent with supported UPR recommendations 116.128 and 116.133,% Right to Adequate, Effective, and
inform alleged victims of their right to file claims for reparation Prompt Reparation for Harm

e  Consistent with supported UPR recommendations 116.128 and 116.133,% Suffered
inform alleged victims of all types of harm for which they can claim (Section 13.4)
compensation

e  Consistent with supported UPR recommendations 116.128 and 116.133,19°
inform alleged victims of all types of compensation which they can claim

Accused’s Rights at Trial

e Refrain from using mobile phones in court Right to a Trial by a Competent,
Independent, and Impartial Tribunal
Established by Law

(Section 14.1)

e Refrain from pressuring accused to plead guilty during questioning Right to be Presumed Innocent, and
Not to be Compelled to Testify or
Confess Guilt

(Section 14.3)

97 UPR Recommendation 116.132: “Enhance support services for victims of domestic and gender-based violence, and take
measures to raise awareness among law enforcement officials, lawyers and judges of the specific needs and vulnerabilities
of women and girls who are victims of domestic and gender-based violence” (Fiji).

% UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

9% UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).

100 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Accused

Recommendations for the treatment of DV cases based on monitoring data

Report section containing data
underlying recommendation

Accused’s Rights at Trial

e Refrain from using mobile phones in court

Right to a Trial by a Competent,
Independent, and Impartial Tribunal
Established by Law

(Section 14.1)

Defense Lawyers

Recommendations for the treatment of DV cases based on monitoring data

Report section containing data

Victim’s Rights

underlying recommendation

e Treat alleged victims with kindness and compassion

Right to Adequate, Effective, and
Prompt Reparation for Harm
Suffered

(Section 13.4)

Accused’s Rights at Trial

e Refrain from using mobile phones in court

Right to a Trial by a Competent,
Independent, and Impartial Tribunal
Established by Law

(Section 14.1)

e Refrain from pressuring accused to plead guilty during questioning

Right to be Presumed Innocent, and
Not to be Compelled to Testify or
Confess Guilt

(Section 14.3)

Ensure that accused have a fair opportunity to present a defense

Right to Objective and
Comprehensive Evaluation of
Evidence

(Section 14.4)

Maintain ongoing communication with accused during trials
o Adequately seek the accused’s instructions

Right to Defend Oneself in Person
and Through Counsel
(Section 14.6)

Accused’s Rights Pre-Trial and at All Stages

e  Where there are procedures to impose pre-trial measures of restraint on
accused, ensure that the accused has an opportunity to be heard in the
determination process

Right to Liberty, to Independence
and Impatrtiality, and to Challenge
the Lawfulness of Detention
(Section 15.1)

e Ensure all accused have a sufficient opportunity to read, make notes from, or
make unlimited copies of their case file at the pre-trial stage

e Ensure all accused have adequate time and facilities to prepare a defense at
the pre-trial stage considering the complexity of the case, seriousness of the
charges, and volume of material to be reviewed

Right to Legal Counsel, and to
Adequate Time and Facilities to
Present a Defense

(Section 15.3)
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Accused’s Representatives

Recommendations for the treatment of DV cases based on monitoring data

Report section containing data
underlying recommendation

Victim’s Rights

e Treat alleged victims with kindness and compassion

Right to Adequate, Effective, and
Prompt Reparation for Harm
Suffered

(Section 13.4)

Accused’s Rights at Trial

e Refrain from using mobile phones in court

Right to a Trial by a Competent,
Independent, and Impartial Tribunal
Established by Law

(Section 14.1)

e Refrain from pressuring accused to plead guilty during questioning

Right to be Presumed Innocent, and
Not to be Compelled to Testify or
Confess Guilt

(Section 14.3)

Social Workers

Recommendations for the treatment of DV cases based on monitoring data

Report section containing data
underlying recommendation

Victim’s Rights

supported UPR recommendation 116.133,'°! undertake capacity-building
training where relevant on conducting effective victim-centered threat
assessments

e Complete DV situational assessments in all high risk cases, and consistent with

Victim’s Safety Assessment
(Section 13.1)

Associated Support Services

Recommendations for the treatment of DV cases based on monitoring data

Report section containing data
underlying recommendation

Victim’s Rights

101 YPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and

domestic violence and provide adequate assistance to victims” (Philippines).
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. L Report section containing data
Recommendations for the treatment of DV cases based on monitoring data P g

underlying recommendation

e  Consistent with supported UPR recommendations 116.128 and 116.133,102 Victim’s Safety Assessment
strengthen capacity to provide pre-trial psychological care to alleged victims (Section 13.1)

Detoxification Units

: L Report section containing data
Recommendations for the treatment of DV cases based on monitoring data P g

underlying recommendation
Victim’s Rights

e Ensure that all accused held in a detoxification unit are informed of their rights | Right to Information and to Access
following arrest, and provide associated explanations of these rights tailored to |the Outside World

their capacity (Section 15.2)

102 UPR Recommendation 116.128: “Step up efforts against the high prevalence of violence against women, in particular
domestic and sexual violence, and provide the victims with adequate assistance and support services” (Czechia).

UPR Recommendation 116.133: “Further strengthen protection mechanisms to address gender-based violence and
domestic violence and provide adequate assistance to victims” (Philippines).
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Annex B. Trial Monitors’ Feedback on Systemic Improvements

Overall Recommendations

Safety in court buildings

Ensuring the safety of the court room is important not only to the DV victim
but also to all parties

28 Schedules

Streamline court websites and schedules and improve their format;
different court websites and different formats of announcing trial dates in
each court as well as the absence of offence notices make it difficult for
the courts to be open to the public and ensure public oversight

Court environment

It is necessary to improve the working conditions of the court rooms and
court staff rooms according to requirements

Available procedural rights

Streamline the available procedural rights under the Penal Code and
Infringement Code. The list of rights in the two codes are different, and a
lack of knowledge of rights do not allow exercise of rights by victims and
offenders

Legal aid

Provide legal assistance to indigent victims and ensure their rights to legal
assistance is fulfilled. The State should build a legal environment that
ensures a framework for provision of legal assistance is established.

Reparations

Judicial proceedings need to consider victim's damages and torts,
especially children as victims of DV and their protection

Victim protection in
judgments

Judicial decisions need to incorporate victim protection, prevention of
further violence, psychological and medical assistance to the victim

Professional development
in DV

There is a need to support the professional development of justice sector
actors in responding to DV

Alternative dispute
resolution

Consider the possibility of introducing other effective modes of dispute
resolution in DV cases, for example mediation, psychological counselling,
behaviour change training

International law

Apply international conventions and pacts in resolution of DV cases

¥8 DV prevention methods

It is necessary to determine DV prevention and response methods based
on the factors and causes of Domestic violence and on findings of
effectiveness of mandatory behaviour change training. For example, study
to learn whether it is possible for men to perpetrate DV as a result of
psychological stress

Research specialized family
courts

It is necessary to research the possibility of establishing specialized court
on family matters, as courts currently decide on DV cases within a short
span of time along with other offences

Involve other stakeholders
in prevention

The involvement of Home Owners’ Associations (HOA), bagh/khoroo
management, CSOs and senior citizen lawyers in the prevention activities
against DV will result in better outcomes
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Detailed Feedback

Ensuring the safety of the court room is important not only to the DV victim but also to all parties

Comment and 1: Safety in court buildings
recommendation

Monitor: It needs to be clear about what kind of protection is
available in the court building. The victim is under tremendous
pressure psychologically and is scared. The victim is made to
wait anxiously outside the court room for a long time with other
parties of the trial. After the trial victim exits the court without any
protection. The victim of the trial that | observed left the hospital
after treatment to be recuperated in brother's house because the
victim was too afraid to go home. The compensation for the cost
of the medical treatment was still not resolved.

Monitor: The trial at the Songinokhairkhan district criminal court
on September 3rd, 2020 around 15 pm held in a spacious room
with enough space between people and the offender was placed
behind special barricade. But the victim, witness, relatives and
offender were entering the court room through the same door.
During the recess, victim, citizen's representative, offender with
handcuffs and prosecutor were left standing in the same corridor
which was risky in terms of safety. And when the victim talked
with the prosecutor during this time, it seemed offender was
looking suspiciously. Although the police had the offender in
handcuffs and under control, the gravity of the case made me
feel that the safety measures are lacking. The trial was
adjourned for one week and when the trial resumed on
September 10, 2020 the court room was quite small. During the
trial, the space between prosecutor, citizen's representative,
court secretary, victim and offender was too small and too close
to each other and the offender did not have handcuffs. The
police were checking IDs and took temperatures upon entry to
court room but other than that no other checks were carried out.
This seemed that the security is lax because police could have
checked for weapons, knifes etc.

Monitor: The court duty officer did not carry out checks to
ensure safety of parties in the trial.

Monitor: Although the victim did not participate in the trial, it was
observed that there is no special entrance for victims. Instead,
victims usually stand in the same corridor as offenders.

Monitor: Allow victims to wait in a separate
room from other participants, make
psychologist available to the victim. During
waiting period victim can get advice from
psychologist and the lawyer.

Monitor: 1. If there is a safety standard
developed for the court building and the court
room, make sure to follow the standard. If
there are no safety standards, develop one.
Arrange for the state to provide funding for this
effort.

2. Police as a provider of protection should
make available weapon screening equipment
at the entry to the court to screen participants
of the trial (victims, offender, witness etc.) for
any weapons, sharp objects to make sure
safety of all concerned is taken care of.
Monitor: Re-establishing Marshall Services is
important to ensure court safety and victim
safety.

Monitor: Most of the courts have different
entrance/exit, therefore use them to meet the
international standards.

Monitor: 1. Renew the safety regulation on
maintaining safety of the court building 2.
Check IDs of all people entering the court
building, use metal detector for screening
visitors and check bags. 3. Arrange separate
waiting rooms for the victim, offender and the
witness.
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2: Schedules

Comment and Streamline court websites and schedules and improve their format; different court websites and

(ol Elile]sM different formats of announcing trial dates in each cou

rt as well as the absence of offence notices

make it difficult for the courts to be open to the public and ensure public oversight

e Monitor: The notice of the trial was not available on the website,
therefore had to come to court find out. In regards to DV
offences, the police officer asked for the judge to arrange
schedule depending on the number of offenders. That day police
had 20 offenders who were waiting for the hearing.

e Monitor: Bayangol, Khan-Uul and Songinokhairkhan district
criminal courts were situated in the same building. As such, the
announcements on each courts’ website had the same format
with 9 indicator table. However, the indicators were expressed
with different wording, some with abbreviations and written in a
hastily manner which was confusing to read.

2. In the morning of September 3, 2020 while visiting .
Songinokhairkhan district court | had no information about the
notice of DV offence case pr whether any offence case will be
underway. In previous day, | called court secretary to ask about
the any notices but was told that no information is available and | e
by coming in the morning next day will be clear if DV offence
hearing will take place. The court secretary informed in the
morning in the court room that DV offence hearings will be
conducted online with Songinokhairkhan district Police
Department. Trial monitors together with judge and court
secretary sat in the court room while offenders, prosecutor and
other authorized persons were connecting from police
departments. In this way, 2 DV offence cases were observed.

e Monitor: Let DV offender to participate after securing the safety
of the victim.

e Monitor: The lack of trial schedule was the reason we had to
wait for 4 hours before attending the hearing. The waiting area
outside the court room do not have any chairs and had to leaning
to walls in order to stand. And the corridor is very narrow with
people passing by all the time.

e Monitor: The notices about the DV offence hearing was never
informed. Trial monitors had to visit the courts to find out about
the notice. The offence hearings held without scheduled time but
just queueing.

Monitor: Schedule trial for DV offences and
announce on the website, inform participants
3 days in advance.

Monitor: Improve the court website and make
clear the format of the trial schedules are used
to read. 2. Create comprehensive guidelines,
operating procedures and the legal
environment for the protection of victims and
witnesses (Marshal services?) 3. Schedule
DV offences and make it available to the
public.

Monitor: Courts organize scheduling and
informing of trials (how, when and to whom to
inform) and by considering how public
oversight is carried out.

Monitor: Arrange for the DV offence trials to
be announced in advance.

3: Court environment

Comment and

recommendation .
to requirements

It is necessary to improve the working conditions of the court rooms and court staff rooms according

e Monitor: Place victim in a special room. .

e Monitor: While visiting the Songinokhairkhan district criminal
court on August 25, September 3,10, 16,21 on practical
observation and then on official monitoring missions as well as
for reviewing case files, it was doubtful that there is a court room
standard because some court rooms were big whereas some
were too small. If the trial conducted in the smaller room with

Monitor: Have a safety operations standard
for court building and court rooms. If there are
such standard, comply with standards. Have
comprehensive solution to improve working
conditions of court staff, storage of evidence
and confidential information, digitalization of
data. If there are standards for storing
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many participants, extra chairs were brought in but then there
will no space to move around. The trial that was observed had
10 participants and all were bundled in the one room. Case file
review was done in the room of the court staff which was also
very small. The room had a safe and boxes with case files which
was placed under the table- (not very secure location in storing
confidential information).

Monitor: The courts are not equipped with special room for
victims and the technology for taking victim's testimony.
Monitor: The trial was held in a small room. The victim, offender
and the prosecutor were 1 step apart from each other. There
was no space for extra chair.

Monitor: The availability of court rooms was an issue. Trial
participants including lawyers, prosecutors did not have a waiting
room instead waited in the corridor. They entered the court room
just as the previous trial finished (without cleaning or refreshing
the air in the room). In some instances, judges conducted 3
consecutive trials in one sitting, even during the lunch time,
because they wanted to take advantage of the available court
rooms.

Monitor: Victim and offender wait for the start of the trial in same
room as their relatives and friends. This creates unfavourable
environment of psychological stress for either party. Therefore, it
is important to create a mechanism where victims and offender
wait in separate rooms and leave through separate exits when
the trial ends.

confidential documents and evidence, then
make sure staff comply with the standard.
Monitor: Improve and renovate court rooms
and rooms of court clerks up to requirements
as now the rooms are too small.

Monitor: Research into the needs of
establishing Court for Offence cases and
Respond to the needs.

Comment and

recommendation

4: Available procedural rights

by victims and offenders

Streamline the available procedural rights under the Penal Code and Infringement Code. The list of
rights in the two codes are different, and a lack of knowledge of rights do not allow exercise of rights

Monitor: DV offences are repeat acts for 2 or more times. Allow
families with their grown-up children to participate in the training
that includes counselling and providing information on
accountability measures. Victims are the ones who become
police target. They are summoned to police station repeatedly
and victims experience high stress levels.

Monitor: In the Infringement procedure law there are 9 clauses
on the rights of victims /2.1-2.9/ and Criminal Procedure Law
Article 8.2 has 15 clauses on victim rights /1.1-1.15/. The trial
observed at the Songinokhairkhan district criminal court showed
that the victim and the offender did not know their rights. For
example: 1. Victim B.O. of the criminal case asked prosecutor
during the recess on how to get compensation for medical
treatment as she had the proof showing 2.7 mill tugrik worth
expenses. Given that enough time has passed, this
compensation was never considered. The victim recalled how
the sister of the offender called her to shout "how can you claim
1.5 mil tugrik from the person who is in prison, thanks to you,
and because of you the trial was postponed. We know you are
healthy because you are going around ". The victim also asked
the prosecutor if she can get a lawyer and how to obtain lawyer.
2. In the DV offence cases, victims did not attend and did not

Monitor: Organize training in khoroos and
provide advice on violations and issues
relating to DV.

Monitor: It is not important to get signatures
from victims and offenders when taking their
testimony and asking them to sign on the
document listing the rights and
responsibilities. It is more important to provide
examples and explanations to them and have
interact with them so that they can understand
the situation in full picture and make decisions
in a calm manner. In this way victim or
offender can change their attitude and have
positive outlook to resolving the situation.
Although it is good that the official taking the
testimony registers the start and end time of
the testimony, the official needs to consider
psychological state of being (scared, in shock)
of the victim or offender and check
completeness of the testimony form. Training
is needed for these officials who take
testimony from victims and offenders on how
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have lawyer representing them. Offenders participated in the
hearing but did not have lawyers. During the hearing judge read
all the rights and asked offenders if they agree. Offenders
nodded and did not provide comment or asked questions
regarding the evidence presented. The hearing was speedy and
as soon as the offender acknowledged the guilt and it seemed
that offender just waited for the process to be over.

3. In one of the DV offence cases, the offender caused bodily
injury to his 3 year old son by hitting child's head and legs. Also,
the offender beat his wife while intoxicated. In the forensic
analysis form the mother of the child wrote that " Child do not
have visible injury, no claims are sought". The judge accepted
the evidence and resolved the offence by acknowledging the
wife as the only victim and ignoring the child as the victim of the
crime. This seemed to violate the rights and wellbeing of the
child.

Monitor: While reviewing the evidence, it was not observed that
offender did not exercise the rights because they did not know
their rights. The meaning and implementation methods for
exercise of rights were there.

Monitor: The rights and responsibilities stated in the criminal
and offence case are different depending on the sentencing.
However, it is possible to print the rights in one document (in
both criminal and offense cases) and ensure the document is
presented fully and effectively to victims or offenders. Itis
possible that for offenders of DV offences there is a certain
expectation of " arrest and detention but will be released soon”
which plays some role for them to ignore the rights and
responsibilities. It was observed that for offenders it was
important to get fewer days in detention.

to deal with persons in difficult psychological
situation and learn to use techniques for
interviewing.

Monitor: Presenting and explaining
appropriately to victims about their rights
stated in the law.

Monitor: Police is not the only person who
can explain the rights to the offender. To make
sure that offender understands the rights,
legal awareness information developed for the
public can be used in addition.

Comment and

recommendation

5: Legal aid

established

Provide legal assistance to indigent victims and ensure their rights to legal assistance is fulfilled. The
State should build a legal environment that ensures a framework for provision of legal assistance is

Monitor: Make clear the assistance required for the victims of
crime.

Monitor: In 3 trials observed (1 criminal and 2 DV offences) at
the Songinkhairkhan district court for criminal cases during Aug-
Oct, 2020, none of the three victims had a lawyer. Looking closer
into case files and victim's employment and income, only one of
the victims had a job but due to major injury sustained from
domestic violence, the victim was unable to work again because
she was in hospital for treatment for long period of time. The
other two victims did not have job but looked after household and
children.

Monitor: Although proper legal procedures were followed in the
case, the case file do not contain comprehensive information
about it.

Monitor: The justice sector actors (DV offence investigation
officer, prosecutor and the judge) do not take DV offence as
serious matter with negative societal consequences and take the
matter at face value. As a trial monitor, | came to the conclusion

Monitor: Provide assistance of the
specialized lawyer in DV cases to victims of
DV.

Monitor: Introduce in the legislation the
provision of legal assistance to indigent
victims and arrange for the State to bear the
costs of legal assistance. Accredit the lawyers
who provide legal assistance to indigent
victims and establish a system where regular
monitoring of the legislation on provision of
legal assistance can take place every 2-3
years.

Monitor: Improve existing legislation and
regulations for providing legal assistance to
indigent citizens by lawyer's organizations.
Coordinated response for legal assistance is
needed.
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that it is possible prevent further DV crime and offence if the
organizations change their methods in investigating the offence
and its causes and focus on prevention activities.

Monitor: Revise the law by incorporating
indigent victims of domestic violence as
subjects who can receive free legal assistance
by adding "if the indigent victim of DV
requests legal assistance" condition to
currently existing clause " Provide free legal
assistance to suspect, offender of the crime..."

Comment and

recommendation

6: Reparations

DV and their protection

Judicial proceedings need to consider victim's damages and torts, especially children as victims of

Monitor: Specialize professionals in DV and provide practical
training and change their approach. Judges and prosecutors
need to improve their approach when dealing with victims and
offenders.

Monitor: In the criminal case, the trial was postponed for one
week in order to repay damages caused to victim O.B based on
medical history /case file pp 52-65/, harm and damages totalling
1.588.404 tugriks. But new conditions arose and compensation
was not done by offender because the only relative of the
offender who is his sister could not pay the amount. The offender
received 7 years of imprisonment sentence. In the DV offence,
the offender D.B. hit 3-year-old son in the back of the head 2
times and in the buttocks 3 times which might have caused long
term injuries to the brain. However, during the court proceeding,
it was noted that mother of the child wrote in the forensic
analysis form that " No visible injuries in the body of the child and
no claim will be submitted" which directed the focus to the wife
as the only victim. The court passed judgement ignoring the
health and wellbeing of the child. In the case file, there was no
evidence that the mother of the child received any legal advice.
Monitor: In the criminal and offence cases, the cause of the
violent act is discussed in much detail but not enough discussed
about damages, tort or children's rights.

e Monitor: In the conclusion section of the
judicial decision, state clearly the
assistance required for the victim and
compensation for victims of crime.

e Monitor: 1. Even though the amount is
set out causing harm and damages, the
solution remains unclear if the offender
cannot pay for the damages. Victim is
then re-victimized in terms of health and
financially. Legally speaking, there should
be solution for such problems. 2. It is
important to acknowledge the violations of
children's rights are occurring in DV
cases and provide coordinated solution to
this problem and improve the legislation.

e Monitor: Protect the rights of the victim
by dedicating time in trials to consider
damages and tort.

Comment and

recommendation

7: Victim protection in judgments

and medical assistance to the victim

Judicial decisions need to incorporate victim protection, prevention of further violence, psychological

Monitor: The victim is revictimized because there is no unified
standard or programme for compensating victims of crime. The
judicial decision only states to compensate the victim but do not
explain how and in what time period damages will be repaid. It is
unclear when the compensation will be paid to the victim to cover
the cost of further medical expenses for heavy injuries sustained
by the victim.

Monitor: X was offender in 2 previous criminal and offence
cases and was imprisoned for 7 years. DV Offence case
offender Y beat his wife Z in 2015 and received 2 year probation
(Criminal code 99.2). Offender A, 30 year of age, with high
education and technologist by occupation worked as builder in

Monitor: Develop and implement
compensation programme for the victims of
crime. The damages such as psychological
damages that are hard to prove needs to be
compensated too.

Monitor: Detailed information on victim's
protection, psychological and medical
assistance needs to be included in the judicial
decision standard.

Monitor: It is difficult to comment or suggest
improvement in this area as | am not aware
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New Yarmag complex, lived with his wife and kids (household of about the regulations or procedures pertaining
5). He has a stepson and according to judicial decision he to judicial decisions.

previously beat his wife which shows the repeat offence. In the
judicial decision of the above cases, no medical or psychological
assistance was mentioned. As regards to the offender, it is
interesting to learn about the effectiveness of offender's
behaviour change and whether counselling and behaviour
change training brings any positive change.

e Monitor: In the judicial decision, the state of the victim was
mentioned only in relation to setting compensation amount and
not enough information mentioned about victim's protection,
psychological and medical assistance.

e Monitor: There was no indication of victim protection, prevention
of re-victimization, psychological and medical assistance in the
judicial decision.

Comment and 8: Professional development in DV
(oIl ENle]sM There is a need to support the professional development of justice sector actors in responding to DV

e Monitor: Police, prosecutors, judges and court decision e Monitor: If the regulation is followed then
enforcement authority need to consider better approaches to improvements can be made.
deal with victims and witnesses. Train these professionals in e  Monitor: Create a framework where
protection of victims and minors by developing and implementing professional development of justice sector
regulations. actors working in responding to DV is

correlated with upholding human rights.

o Specialized training for lawyers is
necessary on DV,

o Prepare more psychologists and enable
them to work on DV.

o DV offence judicial decisions need to
reflect achievable results in protection of
victim and offender rights. In turn,
monitoring of court decision enforcement
is needed.

o Improve the knowledge of prosecutors and
judges on DV.

o To request responsible authorities to
assist courts to reflect assistance in
judicial decisions in above mentioned
areas.

o Most of the DV offence carries 15-30 days
of detention sentence. However, high
probability of repeat offences show that
mandatory behaviour change program for
offenders is not satisfactory. It is important
to improve mandatory behaviour change
training to make sure it is up to the
standards and incorporate psychological
counselling aspects and evaluation of
training with tests.

e Monitor: Ensure to monitor and remind those
who violate rights of others by organizing
training. Monitoring of performance and work.

IV. Annexes | Annex B. Trial Monitor's Feedback on Systemic Improvements Page 130



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

9: Alternative dispute resolution
Consider the possibility of introducing other effective modes of dispute resolution in DV cases, for

Comment and
recommendation

example mediation, psychological counselling, behaviour change training

Justification for the recommendation
(based on monitors’ own observations)

Monitor: During the trial monitoring of DV crime and offences at
the Songinokhairkhan district criminal court, all cases started
with victim calling the police and police took necessary measures
such as arrest and detention. The order events in the criminal
procedure follows the pattern: the offender spends the night in
the cell at the detention center, the case is filed several days
later with prosecutor pressing charges and submitting the case
for trial. During this time, victim protection is left out from
attention and it is important to know what kind of measures are
taken to protect the victim in not so serious cases. Two DV
offences that was monitored at the Songinokhairkhan district
criminal court occurred on August 21 and 27th respectively but
the trial was conducted on September 3rd. In the space of 7-10
days waiting for the trial, there was ample opportunity to do
psychological counselling and mediation. In the case file there
was no mention of taking any steps towards trying mediation,
psychological counselling, behaviour change training. Only
testimony from both sides were available in the case file.
Monitor: It was observed that it is possible to resolve situation in
early stages by using different methods such as cautioning,
advising and taking pledge. The end result is to try to resolve
conflicts outside of courts.

Monitor: It was observed that by issuing detention order in DV
offences leaves the offender full of revenge and divorces follow
later on.

Recommendations of activities

and other possibilities for implementation

Monitor: Mediation. Counselling and inter-
communication training is needed for parties
in the DV case to raise victim and offender's
awareness on the issue, calm the situation
and provide professional care by professional
team. If there is standard for such service,
apply the standard.

Monitor: Organize professional assistance in
a very strict code of conduct and measure the
performance, evaluate training results.
Monitor: Recommend revisions in the
Infringement Law.

Comment and
recommendation

10: International law

Justification for the recommendation

(based on monitors’ own observations)

Monitor: 1.0ur team met with Z, Acting Chief Judge and Judges
X and Y of the Songinokhairkhan district criminal court on 25
August, at 11 am and during the discussion application of
international convention and pacts were mentioned. Judge Y
mentioned that he worked previously in the Human Rights
Commission. 2. During the criminal trial on 3 September against
offender B.U., Judge Y was in the composition of judges
presiding over the trial and he mentioned from UN Human Rights
Committee recommendation.

Monitor: The application of international convention or human
rights pacts in the resolution of criminal and offence cases were
lacking.

Monitor: Application of international conventions or pacts in DV
cases did not happen.

Apply international conventions and pacts in resolution of DV cases

Recommendations of activities

and other possibilities for implementation

Monitor: Recommend applying international
conventions and pacts in resolving the DV
cases.

Monitor: Establish specialized court on
adjudication of offence cases or train
specialized judges in resolving Offence cases.
Specialized judges need to resolve DV
offences and disputes.

Comment and

recommendation

11: DV prevention methods

stress

It is necessary to determine DV prevention and response methods based on the factors and causes
of Domestic violence and on findings of effectiveness of mandatory behaviour change training. For
example, study to learn whether it is possible for men to perpetrate DV as a result of psychological
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e Monitor: The circumstances of DV crimes and offences .
monitored at the Songinokhairkhan district criminal court shows
that acts of violence committed while under the influence of
alcohol and the case file indicated that the acts were repeat
offences. This raises the question about the quality and
effectiveness of mandatory behaviour change training.

e Monitor: It was observed that awareness raising on prevention,
information and intervention is lacking. Also study on the cause
of DV and mitigating circumstances is needed.

e Monitor: In the DV offence case involving offender X who
committed DV by arguing and later kicking 3-4 times wife Y, it
was mentioned that the DV was committed a result of " Wife was
annoying him after he came home from work trip".

Monitor: Most of the DV offence carries X
days in detention and 15-20 hours if
mandatory training sentence. But offenders
seem to repeat their offences which brings to
guestion of what is the quality of behaviour
change training? There needs to be a study
into monitoring the quality of mandatory
behaviour change training, its methodology
and capacity of staff. Research best practices
from other countries. Research the causes of
DV and use the findings to establish cost
effective and useful prevention models/
mechanisms. | recommend that mandatory
behaviour change programs need to recruit
and select survivors or past offenders as
trainers of the program and pilot it. The
program needs practical and participatory
approach to raise awareness, evaluate
training and measure the performance of
trainers. It is advised to avoid such programs
that focus on the trainer and boring in
substance. Criteria for trainers needs to be set
and use credit system. For offenders who are
experiencing shock and depression,
meditation and counseling can be used to give
them more will to survive, renew their trust in
life and make sure the environment is safe
from discrimination and abuse.

Monitor: Ensure to increase effectiveness
and outcome of the mandatory training.
Monitor: Offenders who underwent
mandatory training are repeat offenders. It is
important to improve the quality of the training,
its methodology and evaluation.

Monitor: If necessary, psychiatric analysis
can be ordered by the courts in DV crime and
offences. Other CSOs can contribute on
providing reasoning and determining the
causes through research.
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12: Research specialized family courts
It is necessary to research the possibility of establishing specialized court on family matters, as
courts currently decide on DV cases within a short span of time along with other offences

Justification for the recommendation
(based on monitors’ own observations)

Monitor: Establishing Family Court allows judges, prosecutors
and investigators to specialize in this field and human rights
violations will decrease.

Monitor: The DV offence trials at the Songinokhairkhan district
court were held online and approximate duration of 1 trial was
around 10-15 min. The participants of the trial were Judge X,
prosecutor Y, court secretary Z and the police officer. The
victims were not present in DV offence trials. In this short space
of time, offender had his rights red to him, prosecutor red the
indictment, offender was asked about the evidence and if he had
any comments, then the judge finalized the trial.

Monitor: Although | am not critical about how judges consider
DV cases, it is important to let offender know that the reason why
the trial is conducted in such speedy manner also relates to the

Recommendations of activities
and other possibilities for implementation

Monitor: Family dispute is different from other
disputes not only in terms of victim's damages
but also it relates more to understanding of
one another and respecting each other's
rights. Therefore, involving people in more
training to mend relationships are important.
Monitor: | support the initiative to establish
Family Court, specialize judges and court
professionals in family cases. Judges and
lawyers can participate in psychology courses
and counselling which will be productive in
their jobs.

Monitor: Judges should strive to pass
judgement that does not deteriorate the

rights and interests of offender's family who are left behind.

e Monitor: It was observed that justice sector actors (police, .
prosecutor and judges) consider DV offence as light offence and
do not fully realise the consequences of DV in the society.

human rights of victims.

Monitor: If specialized court on family matters

is established, the family as a core of the

society and the legal rights of family members

can be protected in more focused way. This

also has positive impact on specialization of

judges and other legal professionals working

in this field.

e Monitor: Background research is needed to
establish Court dealing with Offences and
propose concrete solutions.

13: Involve other stakeholders in preventing DV
The involvement of Home Owners’ Associations (HOA), bagh/khoroo management, CSOs and
senior citizen lawyers in the prevention activities against DV will result in better outcome.

Comment and
recommendation

Recommendations of activities
and other possibilities for implementation

Justification for the recommendation
(based on monitors’ own observations)

Monitor: Allow all citizens to inform about the
DV and protect their identity under the law.
Monitor: Make Head of the Home Owners’
Associations responsible for DV response.
CSOs, baghs and retired lawyers’ free time
and available expertise are useful. They need
to be trained based on identifying training
needs.

Monitor: These people need remuneration for
their work. State can solve this issue. Awards,
renumeration can be provided to individuals,
groups who worked actively in promoting
prevention and advocacy to the public.

e Monitor: | support the prevention work
involving HOA, bagh, khoroos, CSOs and
retired lawyers.

e Monitor: By legally defining the role of Heads of HOAs in the .
prevention of DV can be a positive step. In aimags and baghs
involvement of CSOs and retired lawyers would be great asset in | e
the prevention of DV.

e Monitor: Itis clear from judicial proceeding that prevention
activities need to be covered broadly.

e Monitor: In the criminal and offence procedures as well as in
prevention activities, it is effective to include psychologists, HOA,
bagh, khoroo, CSOs and retired lawyers. Especially in aimags, .
their involvement is important to ensure safety of victims.

IV. Annexes | Annex B. Trial Monitor's Feedback on Systemic Improvements Page 133



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

Annex C. Trial Monitoring Tool
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Annex D.Companion Handbook: Key Issues to Monitor

Key Issues to Monitor

VICTIM’S RIGHTS

A 6 M =

Victim’s Right to Equal and Effective Reparations for
Safety Information Access to Justice Harm

ACCUSED’S RIGHTS (TRIAL & APPEAL)

4 A4 e LT -
Ala Iaaal W’ W
Independe_nt & Pub!ic Presumption of Proper Evaluation
\\ImpamaITnbunaI/ \ Hearing / \ Innocence / \ of Evidence /
- b —— N o
ala Y DE
Equality Rightto a Public & Reasoned Interpretation/
\ of Arms / \ Defence / \ Judgment / \ Translation /
ACCUSED’S RIGHTS ACCUSED’S RIGHTS
(PRE-TRIAL) (ALL STAGES)
4 N N & p
Se
‘
Liberty, Lawful Inf tion,
I Igetentizn Our;s(i)g: Z::?::ss EREatua O
\ / \ & \ Torture /

~

" N [ . . |
ﬂ.. IET?.I.] REMINDERS IN COURT

Obey Court Rules
Non-Interference
No Talking/Phones
Respectful to All

Lawyer & Proper Rights During

\ Defence / \ Interrogation /
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Annex E. Companion Handbook: Note Taking Template

IDLO DV Trial Monitoring (Trial Notes)

Hearing Date / / Court

Type O Breach [0 Crime Stage O Trial O Appeal Charge(s)

|. BEFORE THE HEARING

Reminders: Security screening; security personnel; protection for victims/witnesses; waiting locations

[I. DURING THE HEARING
e Times, Attendees

Hearing No. 0102 O3 O4 Start Time T End Time i

O 1 Judge O Prosecutor O Accused — how many: __

e, . O Appointed
O 3 Judges O Citizen’s Representative O Defence Lawyer: .
O Private

O Victim(s) — how many: O Witness(es) — how many:
Attendees

O Victim’s Lawyer O CSO Staff O Expert(s) — how many: __

O Others (translator, children, legal representatives, social workers, police, etc):

e Technical Aspects

Video cameras working? O Yes O Notworking O Unsure if working O No cameras

Official minutes taken by court officer? OYes ONo

e Courtroom Layout

Diagram of court/
hearing space
(indicate estimate of size,
location of different parties)
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Comments, events, behaviour, attitudes
(e.g. gender stereotypes, victim blaming)

What was said in court (quotes if possible)

Time

Notes
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Comments, events, behaviour, attitudes
(e.g. gender stereotypes, victim blaming)

What was said in court and by who

Time

Notes
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e Verdict

O Conviction for the crime(s) O Re-investigation [0 Acquittal
charged

verdict O Conviction under different crime(s) than the | O Conviction for only some of the crimes charged
one(s) charged — specify which: — specify which:

If convicted, sanction:

Reasoning for

verdict (if given)

. O Yes — describe: )
Compensation O Not applicable — no
. O No
for victim(s) request

Ill. AFTER THE HEARING

Reminders: Security measures, including victim(s) leaving first, accused waiting; security escorts, etc.

IV. DEBRIEF WITH COURT OFFICER (IF APPLICABLE)

Reminders: Victim safety issues, clarifications regarding hearing, access to case file
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Annex F. Companion Handbook: Monitors’ Code of Conduct

Code of Conduct for Trial Monitors

Professionalism

Monitors shall:

e Familiarize themselves in advance of the trial with all available information related to the case,
including the date and time of the hearing to be observed, the location of the court building,
identities of the defendants, their legal representatives, prosecutors and judges, and the legal
charges;

e Arrive at court early enough to have sufficient time to gain access to it;

e If aninterpreter is needed, sit so that interpretation can be made during the trial without dis-turbing
the proceedings;

e Pay full attention to the proceedings and take notes diligently;

e Strictly obey the court rules;

e Carry identification documents (wear a badge identifying them as monitors);

o Wear appropriate clothing;

e Behave in a dignified manner;

e Treat all court officials and actors with dignity and respect.

Non-interference (non-intervention)

Monitors shall:

e Not influence a proceeding in any way, even in the interests of a fairer outcome;

¢ When engaging with third parties, explain the purpose of trial observation, including the principle of
non-intervention; and

e When asked questions about or invited to actively engage in the judicial process, explain their role
as observers and the principle of non-intervention, and decline to comment or act.

e Obijectivity and impatrtiality

e Monitors shall:

e At no time in observing or reporting express bias;

¢ Not make any statement to court officials, parties to a case or any other third party, including the
media, on the proceedings;

e When in the courtroom, to the extent possible, sit apart from the prosecution, defence, other
participants to proceedings and apparent supporters of a party, and take notes visibly and
contemporaneously to the observed proceedings;

¢ When collecting additional information through meetings, attempt to contact opposing parties and
collect a variety of views;

e Not engage in conversations in a manner that might give the impression of taking sides and, in
particular, avoid protracted conversations with parties to the proceedings; and

e In reporting, indicate clearly where a piece of information is hearsay, allegation, opinion and the
like.

IV. Annexes | Annex F. Companion Handbook: Monitors’ Code of Conduct Page 180



IDLO — Monitoring Report: Mongolian Domestic Violence Trials 2020

Confidentiality

Monitors shall:

e Not disclose to court officials, parties to a case or any other third party, including the media,
observations or their findings; and

e Ensure safety and confidentiality of hand-written notes, data handled electronically and of other
monitoring information, especially when they contain personal data or private or confidential
sources.

¢ Not disclose any information to anyone, obtained from the project activities.

Access to court

e If access is denied or performance of their duties is hindered by the host state’s officials, monitors
should identify themselves and explain the OSCE commitment to allow observers at trials.

e A monitor should never demand access or threaten court officials, and should remain respectful
and courteous at all times. Any obstacles with court access should be reported to the team leader.

Security

Monitors shall:

e Choose a safe place for appointments and secure means of communication, particularly with
private sources;

e Report security-related incidents or serious concerns immediately to the team leader, and dis-
continue observation immediately if they feel unsafe at any point, for whatever reason; and

¢ Not contact any third parties if there is a possibility that this could affect the security of the monitors.

[, , ID Number , selected as a
monitor for monitoring domestic violence trials in Mongolian courts in a court of
district/aimag under the Strengthening Gender-Based Violence Response
in Mongolia Project funded by the Government of Canada implemented by IDLO Mongolia,
acknowledge having received a copy of the Code of Conduct, understand and accept all the provisions
thereof, and undertake to perform my duties in accordance with them.

Should | have any doubts or questions with regard to the Code, | will report them immediately to the
team leader or the designated contact point at the Strengthening Gender-Based Violence Response
in Mongolia Project.

| declare having been informed that | am not an IDLO staff; | am not subject to the Staff Regulations
and Rules of IDLO and, consequently, | am not entitled to any rights or benefits provided by these
texts, nor to any privileges and immunities granted to IDLO staff. Nevertheless, | undertake to abide
by the substance of the Strengthening Gender-Based Violence Response in Mongolia Project’s Code
of Conduct, a copy of which | have received.

Signature Date
Phone number:
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Annex G. Monitor Training

Official trial monitoring training took place over four days from 11-14 August 2020. The training included
a half-day official launch event followed by three days of training. These are detailed below.

1.1. Official Launch

The training commenced with an official trial monitoring launch on 11 August 2020 that served as an
orientation for both trial monitors and court officials, and enabled trial monitoring teams and officials at
their assigned courts to meet and begin building a rapport. The launch was attended by the JGC, the
Canadian ambassador to Mongolia, judges and court administrators from the nine monitored courts,
all 34 official trial monitors, and the PIU.

Tara Neal (Country Manager),
Avkhia Jargalan (Project Manager),
and Sarantuya Bolikhorloo, the
activity’s Lead National Consultant
delivered welcome remarks. They
discussed the activity’s objectives,
monitoring process, challenges and

solutions, and the code of conduct
that had been introduced to govern Image 27: Welcome remarks from Tara Neal, Avkhia Jargalan, and
Sarantuya Bolikhorloo

monitors’ conduct during hearings.

JGC Chairman E. Batbayar offered the event’s opening
remarks. Stressing to judges and administrators that they
Canads should cooperate with the activity, Mr. Batbayar said:

“We should acknowledge that in our country’s practice,
there has been a lack of effective trial monitoring
methodology and tools, capacity of trained professionals,
and their participation. We are confident that the workshop
will result in introducing an efficient trial monitoring
methodology in judicial practice based on a reference
model from the Organization for Security and Co-operation
in Europe and make a valuable -contribution to
strengthening public oversight and enhancing judicial
transparency.”

Image 28: Opening remarks from Judicial
Council of Mongolia Chairman E. Batbayar
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Canadian Ambassador to Mongolia H.E. Catherine Ivkoff expressed her
appreciation for the activity. As she explained, “| am very pleased that
Mongolian experts and justice sector officials will deliver this training and
conduct monitoring. Such engagement and ownership by national
stakeholders and experts is the key to long term success in combating
gender-based violence throughout Mongolia.”

Image 29: Canadian Likewise, Ms. L. Nyamgerel, Co-chair of the Project Steering Committee
Ambassador to Mongolia and Head of the Secretariat for the Crime Prevention Coordination Council
Catherine Ivkoff of the Ministry of

Justice and
Home Affairs, and Ms. E. Bayarbayasgalan,
Head of the Domestic Violence Division of the
National Police Agency, presented on the
latest developments in GBV in Mongolia and
the support of international donors in
increasing access to support services and
prevention of domestic violence to maintain

crltlcal response mechanlsms. for dgmestlc Image 30: L. Nyamgerel and E. Bayarbayasgalan
violence and enhance preventive action. presenting updates on GBV in Mongolia

The second session of the launch featured Mr. E. Amarsanaa, Head of the JGC’s Information and
Case Management Division, providing an overview of DV infringement and criminal cases heard by the
courts in the first half of 2020. Mr. S. Bilguun, an IDLO trainer, then presented on dismantling gender
stereotypes and adopting a gender-responsive approach to DV. Finally, human rights lawyer Mr. B.
Bolorsaikhan gave an orientation to participants on adopting a victim centered approach.

In the third and final session of the official launch,
trial monitors worked in groups with the target
courts’ administration officials. The purpose of this
session was to make mutual introductions ahead of
the trial monitoring to take place, and to together
develop a work plan on cooperation during the trial
monitoring period. The target court officials were
also able to receive copies of the Trial Monitoring
Tool and Companion Handbook so as to better
Image 31: Monitors and court officials interacting at  understand what monitors sought to achieve
the official launch through the activity.

At the conclusion of the official launch, trial monitors collectively traveled to a remote location outside
of Ulaanbaatar which would serve as the site for the three day trial monitor training workshop.
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1.2. Trial Monitor Training

1.2.1. Objectives

The three-day trial monitor training aimed to build capacity among the recruited trial monitors to ensure
that they could effectively monitor DV offenses and criminal trials in Mongolian courts. Accordingly, the
training’s additional objectives were to ensure that monitors:

e had a uniform understanding of the underlying monitoring methodology that they could apply
consistently, accurately, and thoroughly.

e respected and implemented the activity’s key principles, especially a victim centred approach,
gender responsiveness, and neutrality and objectivity.

e worked as a team, including by being able to effectively communicate, allocate and perform
tasks, and collaborate with other monitors and the activity team.

The training was also intended to enable monitors to analyze the tool’s terminology, scoring criteria,
and legal foundation.

1.2.2. Approach

The training followed adult learning methodologies and
emphasized monitors’ expertise through a co-teaching
approach. Specific training methods used included
teamwork, group discussions, mini-lectures,
independent work, watching DV trial videos and making
notes using the template, note-reading, filling a logbook
and Q&As. The training was conducted entirely in
Mongolian, consistent with the activity’s commitment to
local ownership and reliance upon the wealth of existing
local expertise. The Companion Handbook (discussed
Image 32: Icebreaker activities at the official  above at Section 6.5) was distributed to monitors to
monitor training complement the training sessions.

Dr. U. Tuya, an IDLO trainer with a PhD in education, served as overall facilitator in conjunction with
the Lead National Consultant. Three IDLO
experts/trainers facilitated modules: the head of !
the police DV department; a prosecutor; and a
chief judge from one pilot court. Furthermore, a
unique feature of this training was that six of the
pilot monitors, all of whom had been retained as
official monitors, held sessions sharing with other
monitors their tips on how to complete Trial
Monitoring Tool and the Google Forms.

Image 33: Dr. U. Tuya facilitating a monitor training
session
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Dr. U. Tuya, in consultation with the
trainees, set the basic guidelines to be
applicable during the training days to
maintain a productive and organized
training program. Before ending each day’s
session, Dr. Tuya would discuss the topics
taught during the day with input from the
participants. The next day would start with
a debriefing of previous day’s main topics
by asking the participants about what they

had learnt and what were the main points
Image 34: Workshopping ideas at the official monitor training  discussed, before moving on to an

overview of that day’s agenda.

Also, at the end of each day, there was a daily follow-up/feedback meeting provided by Dr. Tuya and
the Lead National Consultant with the IDLO PIU staff and the pilot monitors who were facilitating the
training to discuss the day’s proceedings, and workshop improvements to the next day’s training.

By the end of the third day, monitoring teams had revised the draft work plans developed with court
representatives during the launch event based on the direction given by the Lead National Consultant.
The teams were then required to finalize them once when they held courtesy visits to the courts before
the trial monitoring and would then submit them to the Lead National Consultant.

Finally, the third day of the training concluded with an overall course evaluation conducted by the IDLO
PIU staff. This evaluation was intended to obtain participants’ views about different aspects of the
training — from the venue to the effectiveness and coverage of the topics, and from the trainer's
knowledge and preparedness to their overall impression of the whole experience.

1.2.3. Outcomes

Median overall satisfaction with the official training as measured through the training evaluation was
reported at 4.64 out of 5, an increase compared to the median of 4.53 for the pilot training. Monitors
also reported a satisfaction rate of 4.3 or above for every aspect of course design. At least 73 percent
of monitors identified each module as being very valuable, singling out the sessions examining DV in
Mongolia and unpacking the Trial Monitoring Tool as being of particular relevance. Moreover, monitors
self-assessed that they had, on average, improved their knowledge and skills in relation to each topic
addressed by 57 percent.
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